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STATEMENT OF QUESTION PRESENTED 


1. Whether the court below erred in denying the motion 
of the Philippine National Bank for a new trial based on 
'mewly discovered evidence where such evidence would 
establish conclusively that the 951,387.00 in prewar 
Philippine currency recovered by the American Armed 
Forces in early April 1945 in the hills outside the City 
of Bacolod in the Philippines, was the same currency 
seized by the Japanese Armed Forces from Appellant’s 
bank on Bacolod on March 2, 1945 in view of: 


(a) The proferred evidence establishing that the denomi- 
nations of the Philippine Treasury Certificates re- 
covered were from one peso bills to five hundred 
peso bills as were the seized funds. That the number 
of two peso and five hundred peso bills seized and 


recovered were the same and that the number of 
bills of each other denomination seized and recovered 
were substantially the same with the proffered 
evidence explaining such small differences, 


The proferred evidence establishing that the re- 
covered prewar currency came from the Bank of 
Taiwan and that this bank had no prewar currency 
other than the seized prewar currency. 


The findings of fact by this Court and the court 
below in their memorandum opinions that the prewar 
currency taken from PNB, Bacolod was removed 
in boxes to the Bank of Taiwan on March 2, 1945, 
that the recovered currency had been buried in 
boxes by the Japanese Army near Bacolod, that 
the time interval between the removal and recovery 
was of short duration, and that the amount and type 
of prewar currency removed and later recovered 
were substantially identical. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,150 


Pumrrine Nationan Banx, A Philippine corporation 
having its principal place of business in Manila, Philip- 
pines, Appellant, 


Vv. 


Rosgrr F. Kennepy, Attorney General of the United States 
of America and Successor to the Philippine Alien 
Property Administrator 


and 


ExizaseTa Rupe, Smirs, Treasurer of the United States 
of America, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT PHILIPPINE NATIONAL BANK 


JURISDICTIONAL STATEMENT 


Prior Proceeding 

This was a proceeding instituted under Section 9(a) of 
the Trading with the Enemy Act, as amended (50 U.S.C. 
App. Sec. 1, et seq.) and the Fifth Amendment to the 
Constitution of the United States (J.A. 10), by the Philip- 
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pine National Bank, a banking corporation duly organized 
and operating under the laws of the Philippines, against 
the Attorney General of the United States and the Treas- 
urer of the United States respectively, to recover certain 
property consisting of Philippine Bank Notes and Philip- 
pine Treasury Certificates, having a value at time of 
seizure of ®951,387.00 vested by the Administrator of the 
Philippines Alien Property Administration, on August 5, 
1947, by Vesting Order No. 285 (B.P.I. Exh. 1, J.A. 189) 


Defendants, in their joint answer (J.A. 14), admitted 
that the complaint purportedly stated a cause of action 
under the provisions of the Trading with the Enemy Act 
(50 U.S.C. App. 1, et seq.), and that consequently this 
Court has jurisdiction of this cause by virtue of Section 
9(a) of said Act; but denied that the complaint stated a 
cause of action under the Fifth Amendment, and that the 
Court had jurisdiction hereof thereunder. Further answer- 
ing, defendants admitted the corporate existence of the 
plaintiff, Philippine National Bank, as alleged in para- 
graph 2 of the complaint; the official capacities of the 
defendants, as alleged in paragraphs 3 and 4 of the com- 
plaint; the issuance of the Vesting Order No. 285 and the 
vesting of the property thereunder, as alleged in paragraph 
5 of the complaint; that the plaintiff herein duly filed a 
claim with the Philippine Alien Property Administrator 
for the vested property, and that such claim had been 
allowed in part and disallowed in part, as alleged in 
paragraph 8 of the complaint; that the plaintiff, Philippine 
National Bank, is an eligible claimant and is not subject 
to any statutory disqualifications, as alleged in paragraph 
10 of the complaint, and that neither the plaintiff Philip- 
pine National Bank, nor the defendants, is subject to any 
actual or potential liability under the Renegotiation Act, 
or the Act of October 31, 1942 (35 U.S.C. Sees. 89-96), and 
that the return of the vested property is in the interest 
of the United States, as alleged in paragraph 11 of the 
complaint. 
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Farther answering, defendants denied that the vested 
property was in the possession of the Treasurer of the 
United States as alleged in paragraph 6 of the complaint, 
and that the Philippine National Bank was ‘‘at the time 
of the issuance of said Vesting Order No. P-285 and 
immediately prior thereto . . . the sole and beneficial 
owner of the Philippine currency thereby vested,’ as 
alleged in paragraph 7 of the complaint, but admitted 
that none of the money vested or the proceeds thereof have 
been returned to plaintiff, as alleged in paragraph 9 of 
the complaint. 


On September 13, 1957, defendants moved to consolidate 
this case for trial with that instituted by the Bank of 
the Philippine Islands (Civil Action No. 2725-56) ‘‘on the 
ground that they involve common questions of law and 
fact ...’? By order dated November 8, 1957, the motion 
to consolidate was granted. (J.A. 4) 


These causes, as consolidated, came on for pretrial on 
November 6, 1957 (J.A. 4), and an order thereon was 
entered on November 8, 1957. (J.A. 15) 


The consolidated case was tried by the court without a 
jury on March 25, 26, 27 and 31, 1958. (J.A. 4) After 
hearing oral argument and receiving briefs, the court below 
filed its Memorandum Opinion, finding for the defendants, 
on June 13, 1958 (J.A. 308) and entered its Judgment 
thereon, on July 1, 1958. (J.A. 329, 165 F. Supp. 100) 
The District Court’s opinion held that appellant did not 
sustain the burden of proof as to identity and ownership 
of the funds recovered by the American Forces near 
Bacolod in early April 1945 as funds belonging to appellant 
and that the funds taken by the Japanese Army from 
appellant’s Bacolod Branch on March 2, 1945 were taken 
pursuant to the Hague Regulations. 


Notice of Appeal was filed on August 26, 1958. (J.A. 
5, 331). By order dated August 29, 1958, entered on 
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stipulation by all the parties, the original papers and 
exhibits were transmitted to the court. (J.A. 5) 


After hearing oral arguments and receiving briefs this 
Court filed its memorandum opinion finding for defendants 
on November 5, 1959. (S.A. 6) This Court held for 
defendants on the identity issue only and did not pass on 
appellant’s other points of ownership and illegal seizure 
under the Hague Regulations. 


The jurisdiction of this Court on said prior appeal was 
founded on the Act of June 25, 1948, c. 646, 62 Stat. 929, 
930, U.S.C.A. Title 28, §§ 1291, 1294, and Section 9(a) 
of the Trading with the Enemy Act, Act of Oct. 6, 1917, 
ec. 146, 40 Stat. 411, Title 50, U.S.C.A. War App. § 1, et seq.) 
as amended. 


Present Proceeding on Appeal 

A motion for a new trial based on newly discovered evi- 
dence concerning identity and ownership was filed in the 
court below on January 6, 1960 (S.A. 12). After hearing 
oral arguments and receiving memoranda of law the court 
on September 21, 1960, denied said motion without opinion 
(S.A. 13). 


Notice of Appeal from the denial of this motion for a 
new trial was seasonably filed on November 7, 1960 
(S.A. 51). 


This appeal covers newly discovered evidence on identity 
and ownership and since this Court in the prior appeal 
did not pass on appellant’s points of ownership and illegal 
seizure of funds under the Hague Regulations a motion 
will be timely filed with this Court requesting that if this 
Court decides that a new trial should be granted on the 
question of identity of the funds seized and recovered 
that this Court reinstate the prior appeal and pass on 
appellant’s points of ownership and illegal seizure not 
previously decided on the prior appeal. 
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The jurisdiction of this Court on this appeal is founded 
on Rule 60(b), F. R. Civ. P., Craig v. Smith, 100 US. 226, 
233-34; United States v. Ohio Power Co., 353 U.S. 98. 


STATEMENT OF THE CASE 


The Philippine National Bank is a private commercial 
banking corporation in the Philippines with its main office 
in Manila and with branches throughout the Philippines. 


On March 2, 1945 the Japanese Armed Forces in the 
City of Bacolod on the Island of Negros seized from this 
private commercial bank boxes of prewar Philippine cur- 
rency consisting of 788,601.00 in treasury certificates and 
301,440.00 in Philippine National Bank Notes and trans- 
ported these boxes to the Bank of Taiwan, a Japanese 
bank in the City of Bacolod. (J.A. 167-169) The Island 
of Negros is one of the Visayan Islands approximately 500 
miles south of the city of Manila, Luzon Island. At this 
time American Armed Forces had occupied Manila and the 
Japanese Armed Forces in the Visayan Islands were 
isolated. The Allies controlled the intervening and sur- 
rounding waters. 


On March 28, 1945 the City of Bacolod was liberated 
by American Armed Forces and in pursuit of retreating 
Japanese Army Units, American Army Units discovered 
in the hills near Bacolod in early April 1945, 21 boxes of 
prewar Philippine currency consisting of 662,387 in 
treasury certificates and 289,000 in Philippine National 
Bank Notes which had been buried by the Japanese Army. 
(J.A. 169, 170, 171). 


Appellant’s witness, Eusebio Villatuya, a certified public 
accountant and Chief Accountant of the Philippine National 
Bank testified at the trial that he was personally familiar 
with the books and records of the bank, pertaining to the 
seized funds, introduced such books and records into evi- 
dence and testified that the seized funds were at all times 
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part of the operating funds and current assets of the Bank 
(J.A. 61-62, 68, 69, 70, 75, 93, 112, 134, 170, 214.) Not 
one witness was called by defendant and not one question 
on cross-examination was asked by defendant concerning 
the ownership of the seized funds (J.A. 112-116) The 
court below held that appellants had possession but not 
ownership though possession is prima facie evidence of 
ownership, Wolfgang v. Burrows, 181 F. 2d 630 (J.A. 324- 
326). This Court did not cover this point in its memo- 
randum opinion (S.A. 6). The court below held that the 
funds of a private commercial bank can be requisitioned 
by an army pursuant to the Hague Regulations (J.A. 326). 
This departure from International Law was not covered 
in this Court’s memorandum opinion. 


Jose Buenaventura, an officer of the Philippine National 
Bank and who during the war was in charge of its Bacolod 
Branch testified that the prewar currency prior to its 
seizure by the Japanese was under his personal supervi- 
sion, that he was familiar with it, that at its seizure he and 
his men packed the currency which was in wrappers into 
described boxes, and that the cashier’s record at the 
Bacolod Branch showed the number and amount of each 
denomination of treasury certificates seized and placed in 
such boxes. (J.A. 165-169). It was stipulated that on 
April 8, 1945 Buenaventura saw the recovered boxes and 
their contents in the presence of American Army officers 
as Appellant’s Exh, 8 indicates (PNB Exh. 8, J.A. 300, 
J.A. 172-173). Buenaventura identified the recovered 
currency, the wrappers and boxes as the same items seized 
from his bank on March 2, 1945 (J.A. 171). Buenaventura 
on April 10, 1945 informed the PNB head office at Manila 
that the seized funds were recovered by the U.S. Army 
(BPI Exh. 7, J.A. 216). No witnesses were called by de- 
fendant. The court below held that Buenaventura on 
direct testimony was rather strong in support of the 
claim of the Philippine National Bank but that his credi- 
bility was seriously impaired on cross-examination by 
testimony given on prior occasions as to the source, mark- 
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ings and the number of boxes of the currency seized. (J.A. 
323, 324). Appellant contended on appeal that there was 
no inconsistency in Buenaventura’s testimony and if so 
it was on minor and unrelated items and that it was the 
lower court’s duty to reconcile such testimony. 


In support of the motion for a new trial based on newly 
discovered evidence appellant submitted the affidavits of 
Colonel George W. Woehle, the finance officer of the 40th 
Infantry Division, U.S., at Bacolod in April 1945. Colonel 
Woehle states that prior to December 7, 1959 he did not 
know he had his tally sheets which reflected the number 
and amounts of each denomination of the treasury cer- 
tificates recovered in April 1945, having previously in- 
formed appellant’s attorneys who sought this information 
prior to trial that he could not be of help (Exh. 9, S.A. 
37, 38). Colonel Woehle’s testimony would definitely de- 
seribe the funds recovered and establish that they were 
the same funds seized from the Philippine National Bank. 


Captain Stanley Jewitt’s affidavit (Exh. 17, S.A. 49) 
avers that he was an eye witness to the recovery near 
Bacolod in early April 1945, of the boxes which contained 
the recovered funds and the books and records of the Bank 
of Taiwan, Bacolod. His testimony would establish that 
two boxes were looted of currency which would explain 
the difference in amounts between the funds seized and the 
funds recovered and would establish that said recovered 
funds came from the Bank of Taiwan where they had 
been taken when seized. 


Kunikotsu Taira, a staff member of the Bank of Taiwan 
at Bacolod and prior to trial reported dead, was located 
in Japan in 1959 and his affidavit states that the Bank 
of Taiwan, at Bacolod at all times in question had no 
prewar Philippine Currency other than the seized funds 
of PNB. (Ex. 10, S.A. 40). Other Japanese located 
through chance have furnished affidavits which state that 
the Bank of Taiwan did not possess prewar Philippine 
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currency when it opened or during its operation. (S.A. 
41-45) 


Jorge Vargas, the executive head of the Philippine 
Civilian Government during 1942-1943, and whose where- 
abouts were unknown prior to trial states in his affidavit 
that the prewar currency in the Philippine National Bank 
prior to its seizure belonged to the Philippine National 
Bank (Exh. 3, S.A. 29). Other available governmental 
witnesses located through Vargas (Exh. 13-16, S.A. 44-49) 
aver that only two banks were open on the Island of Negros 
during the war, and their testimony would establish that 
the recovered funds could only have come from the Bank 
of Taiwan at Bacolod and thus were the seized funds 
of PNB. 


STATUTES, TREATIES, REGULATIONS AND 
RULES INVOLVED 


Rule 60(b), F. B. Civ. P., Regulations annexed to Hague 


Convention No. IV of 18 October, 1907. 


STATEMENT OF POINTS 


The court below erred in failing to grant the Philippine 
National Bank a new trial based on newly discovered evi- 
dence in that the evidence offered would establish in 
detail the identity of the funds seized from appellant by 
the Japanese Army on March 2, 1945 with the funds re- 
covered by the American Armed Forces in early April 
4945 and in that the offered evidence would establish 
the movement of the fund from the point of its seizure at 
appellant’s bank in Bacolod to its quick recovery in the 
nearby hills. 


SUMMARY OF ARGUMENT 


The court below erred in not granting a new trial based 
on newly discovered evidence as this evidence now proffered 
resolves the two issues concerning the identity of the 
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recovered currency which this Court set forth in its memo- 
randum opinion: ‘‘whether or not it had come from the 
Bank at Taiwan at Bacolod, and if so, whether or not it 
represented any part of the money transferred from PNB, 
Bacolod to the Bank of Taiwan,’’ in that: 


1. The proffered evidence would establish that the books 
of the Bank of Taiwan, Bacolod showing the receipt 
of PNB’s prewar currency on March 2, 1945 were 
found buried in boxes with the boxes of the recovered 
currency thus proving that this currency came from 
the Bank of Taiwan, Bacolod. 


. The proffered evidence would show that the tally made 
by United States Army officers as to the amount of 
each denomination of treasury certificates in the recov- 
ered currency was in exact agreement with the tally 
made by the cashier of PNB, Bacolod of the seized 
currency as to the two peso and five hundred peso 


bills and that these tallies as to the other denomina- 
tions were substantially close which difference the 
proffered evidence would explain, thus proving the 
identity of seized and recovered currency. 


3. The proffered evidence would establish that the Bank 
of Taiwan had no prewar currency at Bacolod other 
than the seized currency of PNB thus proving that 
the recovered currency from the Bank of Taiwan 
belonged to PNB, Bacolod. 


4. The proffered evidence would establish that there were 
no other banks on the Island of Negros thus eliminat- 
ing any other possibility. 

5. The findings of fact by the court below and by this 
Court as set forth in memorandum opinions establish- 
ing the small time interval between the seizure and 
the recovery, the closeness of the locations of seizure 
and recovery, the similarity of the boxes of the cur- 
rency seized with the currency recovered, and the 
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proportion of Treasury certificates and Philippine 
Bank notes seized and recovered, are almost indicative 
of identity separate and apart from the proffered evi- 
dence and these findings and the proffered evidence 
would more than meet the ‘‘burden of persuasion”’ as 
set forth by this Court. 


6. The proffered evidence by persons in a position to 
know would establish that the currency prior to its 
seizure belong to PNB, Bacolod. 


ARGUMENT 
The New Evidence Now Proferred Would Resolve All Ques- 
tions Raised By This Court and the Court Below in Memo- 
randum Opinions as to the Identity of the Prewar Philip- 
pine Currency Recovered by the American Armed Forces 
With the Prewar Philippine Currency Removed by the 
Japanese Army From PNB, Bacolod 


This Court in its memorandum opinion held that appel- 
lant had not resolved the critical issue of fact raised by 
the court below: 


“The trial judge properly framed the critical issue 
of fact. Conceivably two issues might have been pre- 
sented in connection with the identity of the recovered 
money: whether or not it had come from the Bank 
of Taiwan at Bacolod, and, if so, whether or not it 
represented any part of the money transferred from 
PNB, Bacolod to the Bank of Taiwan.” (S.A. 6) 


In regard to the question of whether this prewar currency 
recovered by the United States Army near Bacolod was the 
same money the Japanese took from the Bank of Taiwan, 
Bacolod, the affidavit of Colonel George Woehrle (Exhibits 
9 and 10, S.A. 37-39) and the cash blotter (Exhibit 8, 
S.A, 35) establish an extraordinary correlation between 
the treasury certificates listed on the cashier’s record as 
having left PNB, Bacolod and the certificates recovered in 
the nearby hills (J.A. 168-169). 
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It is this testimony, along with that of Captain Harvey E. 
Jewett (Exhibit 17, S.A. 49), which shows that the money 
recovered by the United States Forces is the same money 
the Japanese took with them from the Bank of Taiwan, 
Bacolod, when they fled into the hills. 


Col. Woehrle asserts positively that twenty-one boxes 
containing prewar Philippine pesos were turned over to 
him by an officer of the 160th Infantry Regiment; among 
these boxes were the books of the Bank of Taiwan at 
Bacolod; one of these books contained an entry showing 
a transfer dated March 2, 1945 that the Bank of Taiwan, 
Bacolod, received over one million Philippine pesos from 
PNB at Bacolod;? and the general knowledge prevalent in 
Bacolod was that the pesos recovered were the same pesos 
taken by the Japanese from PNB (Exhibit 9, S.A. 37). 
Col. Woehrle further states that among the money turned 
over to him were two P500 certificates (Exhibit 9, S.A. 38), 
and his cash blotter contains an entry on May 14, 1945 of 
105,484 in P2 bills (Exhibit 8, S.A. 33-34), both of these 
sums being, to the exact peso, the number of each denomi- 
nation of these certificates Mr. Buenaventura delivered 
to the Bank of Taiwan at Bacolod less than a month before 
the Japanese fled to the nearby mountains. ( J.A. 169). 


“Circumstances altogether inconclusive, if separately 
considered, may by their number and joint operation, 
especially when corroborated by moral coincidences, be 
sufficient to constitute conclusive proof.’? Coggeshall v. 
United States, 69 U.S. 383, 401. When the fact that the 
Bank of Taiwan at Bacolod did not have any prewar funds 
is considered with the further fact that the funds recovered 
contained the books of the Bank of Taiwan, Bacolod, and 
the identical amount of P500 and P2 certificates, we indeed 
have an instance of ‘‘conclusive proof”’. 


1 At the trial, Mr. Buenaventura testified that Mr. Yoshida, Manager of 
the Bacolod Branch of the Bank of Taiwan, came to PNB, Bacolod, accom- 
panied by others, on March Ist to collect the money to be delivered to the 
Bank of Taiwan at Bacolod. (J.A. 167). 
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The small differences between the total amount of the 
various denominations of certificates shown in Colonel 
Woehrle’s cash blotter on May 14, 1945 and the amount of 
each denomination of certificates Mr. Buenaventura testi- 
fied he delivered to the Bank of Taiwan do not detract from 
the probative value of the cash blotter on the issue of the 
identity of the vested funds. First, Col. Woehrle explains 
that his cash blotter was kept on a net basis at the end 
of each day, and, during each day, receipts and disburse- 
ments were made (Exhibit 9, S.A. 38). Thus, the absence 
of the two 500 bills, which Col. Woehrle says were turned 
over to him with the recovered funds, is easily accounted 
for. Second, there is no doubt that there was looting of the 
boxes buried in the hills (See PBI Exhibit TI at J.A. 205). 
This latter explanation of the discrepancies is more fully 
substantiated by the affidavit of Capt. Jewett (Exhibit 17, 
S.A. 49), an eye-witness who saw a group of Filipino 
civilians digging up the boxes of money subsequently re- 
covered by the United States Forces and who was present 
when these boxes were opened. Capt. Jewett affirms in 
his affidavit that the boxes contained prewar Philippine 
pesos; that ledger books were in one of these boxes; that 
two of the boxes recovered were already opened and con- 
tained only a small amount of pesos, giving evidence of 
having been looted of their contents; and these boxes 
and ledger books were turned over to the 40th Infantry 
Division Headquarters at Bacolod. Thus, the statement 
of Capt. Jewett, in addition to explaining the discrepancy 
in amounts and denominations previously referred to, ties 
in with Col. Woehrle’s statement with respect to the ledger 
books contained in one of the recovered boxes, the books 
Col. Woehrle says were from the Bank of Taiwan. 


The new evidence now submitted on the issue of the 
identity of the vested funds removes the ‘‘conjecture and 
speculation’’ referred to by the court below (165 F. Supp. 
at 109) and indeed elevates plaintiff’s proof on the issue 
of identity well beyond the realm of mere ‘‘suggestion”’. 
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On the issue of whether the Bank of Taiwan, Bacolod, 
possessed the pesos of other banks, there is now available 
the certain testimony of three persons which removes all 
doubts as to this issue, 


Hiroshi Tamura was the manager of the Bank of Taiwan, 
Manila Branch, during the occupation. He states that he 
was familiar with the operations of the Bacolod Branch 
of the Bank of Taiwan and that there never was any pre- 
war Philippine pesos in its vaults nor did it use such pesos 
in its operations; and further, there were no Philippine 
prewar pesos contained in the statement of resources or 
operating funds of the Bank of Taiwan, Bacolod, during 
the period December, 1942 until Jannary, 1945 (Exhibit 12, 
S.A. 42-43). Kunikatsu Taira, an employee of the Bank of 
Taiwan at Bacolod from May to December, 1944, and who 
maintained personal contact with the bank through Febru- 
ary, 1945, similarly states that the branch neither had any 
Philippine prewar pesos on hand nor did it use such pesos 
in its operations (Exhibit 10, S.A. 40). Additional con- 
firmation is found in the affidavit of Michizo Matsumoto 
(Exhibit 11 S.A. 41-42). Matsumoto, who opened the Bank 
of Taiwan at Bacholod in June, 1942, and was its manager 
from June, 1942 until August, 1943, asserts that he opened 
the branch with only Japanese military pesos and that 
during his tenure in Bacolod, it did not have any prewar 
Philippine pesos. 


This new testimony from persons who were familiar 
with the operations of the Bank of Taiwan, Bacolod, would 
seem to dispose of the doubt this Court had as to the 
possibility that the branch possessed peso funds of other 
banks. But going on to the possibility that the funds 
taken from the Bacolod Branch of the Bank of Taiwan 
might have come from other banks having transactions 
with Nampo and Taiwan, this area of concern is likewise 
obviated by the affidavits now offered by appellant, 
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The affidavits of Taira (Exhibit 10, S.A. 40), and De Las 
Alas (Exhibit 15, S.A. 46, 47), make it clear that PNB 
and the Bank of Taiwan were the only two banks operating 
in Bacolod. This fact is confirmed by the further state- 
ments of Vincente Gustilo (Exhibit 13, S.A. 44), the war- 
time Governor of the province of Negros, and Felix De La 
Costa (Exhibit 14, S.A. 45-46), the Assistant Bank Com- 
missioner at the outbreak of the war and who then held 
official Government positions. The testimony of these two 
persons, taken together with the testimony of Taira and 
De Las Alas, makes it crystal clear that during the period 
in question the only banks operating in Negros Occidental 
were PNB and the Bank of Taiwan. In short, there can 
now be no doubt that the pesos taken from the Bank of 
Taiwan were the pesos delivered to that bank by PNB 
at Bacolod—there was nowhere else the pesos could come 
from.? 


The affidavit of Jorge B. Vargas (Exhibit 3, S.A. 29, 30) 
disposes of the speculation which the court below felt 
obliged to indulge in with respect to whether the Japanese 
Military Government was the equitable owner of the funds 
in question. As head of the Puppet Government, the 
Organization in charge of carrying out the Redemption 
Program, the testimony of Vargas as to the operation of 
the program must be accorded substantial weight. He 
states unequivocally that neither the Japanese nor the 
Puppet Government furnished PNB with funds to carry out 
the Redemption Program, but rather, that PNB used its 
own funds for this purpose. He states further that ‘‘any 
and all amounts disbursed by the Philippine National Bank 
for this purpose were to be reimbursed by the Japanese 
military administration.”’ 


2In this regard, it should be noted that the Visayan Islands were cut off 
from the City of Manila (Exhibit P). These islands were cut off from Luzon 
by the American Forces during the liberation and the Japanese were 
entrapped in the Visayan Islands. The Japanese who retreated from Manila 
went north, while Bacolod was 500 miles to the south (Battle Report—Victory 
in the Pacifio—Captain Walter Karig, 1949, pp. 216-219, 252). 
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The affidavit of Antonio De Las Alas (Exhibit 15, S.A. 
46, 47) supports in all respects the Vargas affidavit. De 
Las Alas, as Minister of Finance, also exercised the powers 
of the Board of Directors of PNB and exercised control 
and supervision over the operations of that bank. De Las 
Alas avers that PNB used its own funds in the Redemption 
Program; that PNB did not place any amount to the 
credit of the wartime Philippine Government for this 
purpose; and that PNB was to be reimbursed for the 
monies it used in the prorgam. 


The affidavits of Vargas and De Las Alas, will, of course, 
be amplified by testimony either personally or through 
depositions in the event a new trial is granted. The 
present affidavits make it clear, however, that the possi- 
bility—suggested by this Court—that the vested funds 
might have been owned by the Japanese, is not consistent 
with the facts of this case. 


As suggested by the court below (165 F. Supp. at 109), 
the affidavits of American military personnel and Japanese 
bank officials have been taken. It is indeed unfortunate 
that this new evidence was not secured and available at 
the trial of this action, but the aftermath of war, the 
passage of time, the destruction of records, and language 
barriers made this impossible at that time. With wit- 
nesses dead or scattered, with buildings and records de- 
stroyed, and with the great distances involved, appellant, 
at the time of the trial, obtained all the evidence that it 
was humanly possible to accumulate under the circum- 
stances, 


This Court now has before it, in addition to the testimony 
and exhibits available at the trial of this action, the addi- 
tional testimony of ten knowledgeable witnesses, as well 
as the all-important cash blotter of Col. Woehrle. This 
may be contrasted with the total absence of any witnesses, 
testimony or exhibits in support of appellees’ case. In 
considering the preponderance of the evidence, regard must 
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be given to the quality of the testimony as well as the 
number of the witnesses. Johnston v. Greyhound Corpora- 
tion, 139 F. Supp. 551, 555 (D. Md., 1956). With respect 
to the probative value of circumstantial evidence, this 
Circuit has observed that ‘‘there is no requirement that 
the circumstances, to justify the inferences sought, nega- 
tive every other positive or possible conclusion. The law 
is not so exacting that it requires proof ° * * by testimony 
so clear that it excludes every other speculative theory.’’ 
Christie v. Callahan, 75 U.S. App. D.C. 133, 124 F. 2d 825, 
840 (1941); see also Gearhardt v. American Reinforced 
Paper Co., 244 F. 2d 920, 924 (7th Cir., 1957). 


In this action, that portion of the evidence proffered by 
appellant which is circumstantial, is, when examined as a 
whole, certainly of a highly probative nature. This evi- 
dence would seem to be an excellent example of what the 
Supreme Court had in mind when it said: ‘‘Circumstantial 
evidence is not only sufficient, but may also be more certain, 
satisfying and persuasive than direct evidence.”? Rogers 
v. Missouri Railroad Co., 352 U.S. 500, 508, n. 17, rehearing 
denied, 353 U.S. 943. A similar acknowledgment has been 
manifested by the Pennsylvania federal district court: 
‘¢Circumstantial evidence * * * is not necessarily of less 
probative value than direct—and may well be of more.”’ 
Harms Inc. v. Sansom House Enterprises, Inc., 162 F. Supp. 
129, 135-36 (E.D. Pa., 1958), affirmed, 267 F. 2d 494 (3d 
Cir., 1959). 


The missing links in this case which led the court below 
to deem appellant’s evidence shrouded in ‘‘conjecture’’, 
“speculation” and ‘‘suggestion’’ are now supplied. As 
stated by the Eighth Circuit: ‘‘The jury may not base a 
verdict on mere speculation, but neither should the court 
indulge in mere speculation as to a possible defense unsup- 
ported by any proven facts.’’? Sears, Roebuck & Co. v. 
Peterson, 76 F. 2d 243, 247 (8th Cir., 1935). In this con- 
nection, appellant reiterates that appellees produced no 
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witnesses, testimony or exhibits to support their case, or 
to discredit that of appellant, or to lend support to the 
various alternatives and speculations suggested by this 
Court. 


Appellant respectfully submits that had all the new evi- 
dence been before the court below at the trial, the result 
would probably have been different. 


This new evidence coupled with the confirmatory facts 
outside Buenaventura’s testimony, where the types of 
currency correspond, the proportions between Treasury 
certificates and Philippine National Bank notes are alike, 
the ratios close, the identical character of the boxes, 
the bundles and wrappers therein and their packing, 
the loss and recovery within a short time and space of 
each other, and the fact that the money was found where 
the Japanese informed Buenaventura it would be taken, 
would seem to compel only one conclusion, that the identity 


of the prewar currency recovered and the prewar currency 
seized is one and the same. 


CONCLUSION 
The judgment below should be reversed and the motion 
for a new trial based on newly discovered evidence should 
be granted. 
Respectfully submitted, 


Matruew E. MoCarray 
1025 Connecticut Ave., N. W. 
Washington 6, D. C. 
Attorney for Appellant, 
Philippine National Bank 
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UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3521-56 


Pumrprmz Nationa Bank, A Philippine corporation 
having its principal place of business in Manila, Philip- 
pines, Plaintiff, 


v. 


Rozerr F. Kewnepy, Attorney General of the United States 
of America and Successor to the Philippine Alien 
Property Administrator 


and 


Exraseta Rupe, Smrru, Treasurer of the United States 
of America, Defendants. 


Docket Entries 


November 21, 58—Original Record and Exhibits 

November 21, 58—Appearance of Ben Ivan Melnicoff for 
appellant 

November 26, 58—Appearances of George B. Searls, Sid- 
ney Harris and Irwin A. Seibel for appellees 

November 26, 58—4 copies of joint motion to consolidate 
this case with case No. 14,807 for the purpose of filing 
a single joint appendix 

November 26, 58—2 copies of joint stipulation setting forth 
portions of the record to be printed in the joint appendix 


2 


December 1, 58—Order consolidating this case and No. 
14,807 for filing a single joint appendix and for argument 

December 23, 58—2 copies of joint motion to extend time 
to file briefs, as follows: appellant’s brief and Joint 
Appendix to January 14th; appellee’s brief to March 
2nd, and appellant’s Reply Brief to March 17th 

December 26, 58—Order extending time for filing briefs 
and the joint appendix as follows: appellants’ briefs and 
the joint appendix by Jan. 14th; appellees’ brief by 
March 2nd and appellants’ reply brief by March 17th 

January 9, 59—2 copies of appellant’s motion to extend 
time to February 6th to file brief (c) 

January 12, 59—Order extending time for filing appel- 
lant’s briefs to and including Feb. 6th 

February 6, 59—25 copies of appellant’s brief and certifi- 
eate of service 

February 26, 59—2 copies of appellees’ motion to extend 
time to file briefs to March 16th (c) 

February 26, 59—2 copies of appellees’ motion for leave 
to file brief not to exceed 75 pages (c) 

March 3, 59—Order allowing appellees to file a brief over 
50 pages, but not to exceed 75 pages; and extending time 
for filing appellees’ brief until March 16th. No further 
extension of time will be granted except upon extraor- 
dinary cause shown 

March 11, 59—2 copies of appellant’s motion to extend 
time to file Reply Brief to March 31st (c) 

March 13, 59—Order extending time for filing appellants’ 
reply brief to and including March 31st 

March 16, 59—1 typewritten copy of appellees’ brief 

March 24, 59—2 copies of appellant’s motion to extend 
time to file Reply Brief to April 14 (c) 

March 25, 59—Order extending time for filing appellant’s 
reply brief until April 14th. No further extension of 
time will be granted except upon extraordinary cause 
shown 

March 31, 59—2 copies of joint motion of appellants in this 
ease and Case No. 14807 for a total of 60 minutes for 
oral argument (c) 
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April 3, 59—Order allowing appellant in this case and No. 
14,807 one hour for oral argument, to be divided equally 

April 14, 59—1 typewritten copy of appellant’s reply brief 

April 21, 1959—Appearance of William H. Matthews for 
appellant 

April 23, 59—4 copies of appellant’s motion for leave to 
file printed reply in excess of 25 pages (c) 

April 24, 59—Order directing the clerk to file reply brief 
of Philippine National Bank 

April 24, 59—Order directing the clerk to file reply brief 
of Philippine National Bank 

April 24, 59—25 copies of reply brief of Philippine Na- 
tional Bank and proof of service 

April 29, 59—Appearance of Matthew E. McCarthy for 
appellant 

April 29, 59—Argued before Washington, Danaher and 
Burger, Circuit Judges. The court granted appellant 
Philippine National Bank leave to lodge 4 of its account 
books with the clerk of this court 

November 5, 59—Opinion by Circuit Judge Washington 

November 5, 59—Judgment affirming the judgment of the 
District Court 

November 19, 59—2 copies of appellant’s motion to extend 
time to December 20th to file petition for rehearing or 
petition for rehearing en bane (PS 11-19) 

November 20, 59—2 copies of appellant’s motion to stay 
issuance of certified copy of judgment to and including 
December 21, 1959 (ps 11-10) 

November 27, 59—Order extending time for appellant to 
file Petition for Rehearing or Petition for Rehearing 
en banc to December 19th 

November 30, 59—Order staying the transmission of the 
opinion and certified copy of judgment to the District 
Court to and including Dec. 21st 

December 19, 59—25 copies of petition for rehearing, or 
rehearing en banc, and request to hold order pending 
determination of appellant’s motion for a new trial 
(PS 12-19) 
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December 28, 59—Appearance of Irving Jaffe for appellees 

December 28, 59—4 copies of appellees’ motion to extend 
time to file answer to petition for rehearing to January 
18th (ms-12/28) 

January 6, 1960—Motion of plaintiff for new trial, c/m 
1-5-60; Exhibit ‘‘A’’ through ‘‘I’’ incl. filed 

January 11, 60—Per Curiam order denying petition for 
rehearing en bane. Circuit Judge Bazelon did not par- 
ticipate in this order. 

January 13, 60—Affidavit of Jos. B. Friedman in respect 
to motion for new trial ¢/m 1-13-60 

January 13, 60—Motion of defts. for extension of time to 
respond to motion. 

January 15, 60—Per Curiam order holding in abeyance 
the petition for rehearing before the division until the 
District Court has acted upon appellant’s motion for a 
new trial. 

January 21, 60—Order granting motion of deft. to extend 
time to 2-4-60 to answer pltfs. motion for new trial 

February 4, 60—Memorandum of defts. in opposition to 
motion for new trial; c/m 2-4-60; M.C. 2-460 

March 31, 60—Reply of pltf. to defts. memorandum in op- 
position to plaintiffs. Motion for new trial; c/s 3-31-60 

April 12, 60—Supplement to motion of plaintiff for new 
trial; affidavit ; exhibits “ey”? 6eK” “ey? “mM” some”? 
“Nn”? sony”? ‘60”? a Od “p sep and 66Q79 filed 

April 13, 60—Memorandum of plaintiffs in support of 
motion for new trial 

April 14, 60—Motion for new trial argued and submitted 

April 22, 60—Supplemental memorandum in opposition to 
motion for new trial 

May 3, 60—Reply of plaintiffs to defts. supplemental 
memorandum in opposition to motion for new trial; ¢/m 
5-3-60 

June 6, 60—4 copies of appellant’s motion for leave to file 
supplemental brief with respect to pending petition for 
rehearing (PS 6-6) 
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June 9, 60—4 copies of appellees’ objection to motion for 
leave to file supplemental brief with respect to pending 
petition for rehearing (MS 6-9) 

June 13, 60—4 copies of appellant’s reply to opposition to 
motion for leave to file supplemental brief (PS 6/13) 
August 2, 60—Per Curiam order denying appellant’s mo- 
tion for leave to file a supplemental brief with respect 

to pending petition for rehearing 

August 9, 60—Per Curiam order denying appellant’s peti- 
tion for rehearing 

September 28, 60—Order denying motion of plaintiff for 
a new trial (signed 9-21-60) 

October 25, 60—Opinion and certified copy of judgment 
issued to the District Court 

October 25, 60—Certified copy of judgment of U.S. Court 
of Appeals affirming judgment of U.S.D.C. 

November 4, 60—2 Appellant’s Designation of Record m-4 

November 4, 60—Certified record prepared 

November 7, 60—Notice of appeal by plaintiff 

November 10, 60—Supreme Court Notice of filing petition 
for certiorari on Nov. 7 (SC 520 Oct ’60) 

November 22, 60—Motion of appellant to extend time for 
recording and docketing appeal; ¢/m 11-22-60 

November 22, 60—Order extending time for filing record 
on appeal in U.S. Court of Appeals for D.C. to and 
including Jan. 15, 1961 

November 30, 60—Cost Bond on appeal of plaintiff with 
United States Fidelity and Guaranty Company in the 
sum of $250 approved 

December 24, 60—Certified copy of denial of petition for 
writ of certiorari (SC 520 10-60) 

January 24, 61—Designation of Record on appeal 

January 24, 61—Statement of points filed 

February 16, 61—Motion of appellant for leave to file a 
Suppemental appendix 

February 16, 61—Motion of appellant to extend the time 
for filing of its brief with stipulation of counsel re ex- 
tension filed 


6 


February 24, 61—Consent order extending time to file 
brief until March 22, 1961 

February 27, 1961—Order allowing parties to refer to the 
joint appendix in case No. 14,808 


Memorandum Opinion 
[Filed November 5, 1959] 


Before Wasurxcrox, Dananen and Buxcezr, Cireuit 

Judges. 

Wasuixctox, Circuit Judge: These are separate ap- 
peals from a judgment of the District Court in favor of 
the defendants and against each of the plaintiffs in two 
civil actions consolidated for trial, which arose under 
Section 9(a) of the Trading With the Enemy Act, 40 Stat. 
419 (1917), as amended, 50 U.S.C.App. §9(a) (1952), and 
the Fifth Amendment. The actions were brought by the 
Bank of the Philippine Islands (BPI) and the Philippine 
National Bank (PNB) against the Treasurer of the United 
States and the Attorney General, as successor in interest 
to the Philippine Alien Property Administrator, for re- 
covery of certain pre-World War II Philippine currency 
amounting to P 951,387, of which P 662,387 were in Philip- 
pine Treasury Certificates and P 289,000 were in Philip- 
pine National Bank Notes. The currency was discovered 
in March of 1945 by the American Armed Forces in a 
hiding place in the mountains near Bacolod, on the Island 
of Negros, in the Philippines. The parties agree that it 
must have been buried there by the Japanese Army, which 
was in retreat from the American advance. The currency 
was vested as enemy-owned property by the Philippine 
Alien Property Administrator of the United States, pur- 
suant to Vesting Order P-285 of August 5, 1947. 

The published opinion of Judge Tamm, the trial judge, 
fully sets forth the issues of fact and law presented to 

1The Vesting Order is reprinted in the opinion of the District Court. 
165 F.Supp. 100, 102 (D. D.C. 1958). 
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him. He accepted BPI’s assertion that in March 1943, 
pursuant to a Japanese Military Order, it transferred 
P 638,000 to Nampo Kaihatsu Kinko (Nampo), a bank 
which was financial agent for the Japanese Military Ad- 
ministration in the Philippine Islands. In return BPI 
received Japanese Military Notes. The court also ac- 
cepted, arguendo, the assertion that Nampo commingled 
the currency from BPI with currency similarly obtained 
from PNB in Manila, and that a portion of this fund was 
transferred by Nampo to the Bacolod Branch of PNB. 
The currency was used in the Island of Visayan to redeem 
certain emergency currency issued by the Commonwealth 
Government of the Philippine Islands shortly prior to the 
Japanese occupation. But a portion of the commingled 
pesos remained at the Bacolod Branch until March 1945 
without having been used for redemption. On March 2, 
1945, the residue of this redemption fund was transferred 
pursuant to another Japanese Military Order to the Baco- 
lod Branch of the Bank of Taiwan, an agent of the Japa- 
nese Military Administration. Bank of the Philippine 
Islands v. Rogers, 165 F.Supp. 100, 104-09 (D. D.C. 1958). 

The District Court’s opinion concluded by saying that 
“Tt has not been proven by a preponderance of the evi- 
dence that the money captured by the United States Army 
was the same money that the Philippine National Bank, 
Bacolod branch, turned over to the Bank of Taiwan in 
March, 1945. Thus, neither plaintiff has carried the bur- 
den of proof that is necessary in this proceeding to estab- 
lish [as required by Section 9(a)] a legal or equitable 
title in the vested property.’’ 165 F.Supp. at 110. The 
trial judge properly framed the critical issue of fact. 
Conceivably two issues might have been presented in con- 
nection with the identity of the recovered money: whether 
or not it had come from the Bank of Taiwan at Bacolod, 
and, if so, whether or not it represented any part of the 
money transferred from PNB, Bacolod, to the Bank of 
Taiwan. If appellants had offered evidence of a wrongful 
commingling at the Bank of Taiwan, perhaps it would 
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have been necessary only to show that the recovered cur- 
rency came from the Bank of Taiwan. ResTaTEMENT, 
Restrrvtion § 211 (1937). But no evidence of wrongful 
commingling at the Bank of Taiwan was adduced. Thus, 
the trial court properly ruled that appellants had to prove 
that ‘‘the vested money was the same money that was 
taken [by the Bank of Taiwan] from the Bacolod Branch 
of the Philippine National Bank in March, 1945.’’ Bank 
of Philippine Islands v. Rogers, supra at 108. 

Appellant’s primary witness in support of the identity 
of the currency was Mr. Jose V. Buenaventura. The trial 
court considered that his credibility was seriously im- 
paired. 7bid. Apart from Mr. Buenaventura’s testimony, 
the only evidence relevant to the source of the vested 
currency was the proximity of the recovered money to 
Bacolod and the nature of the boxes in which it was found. 
The boxes were of the type commonly used by Japanese 
banks to pack currency, and were labeled with Japanese 
characters. As the trial court pointed out, the place where 
the containers in which the currency was found could 
support a number of inferences concerning the source of 
the currency. Id. at 106-07. Among other possibilities, 
the recovered currency could well have come from a fund 
existing at the Bank of Taiwan prior to receipt of the 
pesos from PNB, Bacolod. Consequently, we think the 
trial court correctly held that appellants had not sustained 
their burden of proof. Although the phrase ‘‘preponder- 
ance of the evidence’’ is used, it is clear that the claimants’ 
burden is one of persuasion as well as of going forward. 
The United States need not produce evidence until that 
burden of persuasion is met. See Sturchler v. Hicks, 17 
F.2d 321 (E.D. N.Y. 1926). 

We do not feel compelled to relax this burden in cases 
where, as in this, the friendly nationality of the claimants 
is unquestioned. Under all circumstances the Trading 
With the Enemy Act contemplates that seized property or 
the proceeds thereof will assist in compensating parties 
injured by enemy action. Thus, the seized currency will, 
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on the failure of proof by PNB and BPI, be used to com- 
pensate debt claimants against the Japanese, see the Trad- 
ing With the Enemy Act, 60 Stat. 925 (1946), 50 U.S.C.App. 
§34 (1952), and any remainder will be returned to the 
Philippine Government. Philippine Property Act of 1946, 
as amended, 60 Stat. 418, 22 U.S.C. § 1382 (1958). Far- 
ther, BPI and PNB themselves may have claims against 
the Japanese Government, or recourse to their own courts 
or legislature if the funds are returned to the Philippine 
Government. In light of these alternatives, and because 
other parties have interests which are affected by the 
allowance of claims under Section 9, the burden of proof 
which the trial court imposed was not only authorized by 
the Act but a reasonable one as well. 

Nor was it error to refuse to admit BPI Exhibits 1 and 
2 to prove the identity of the vested currency. Exhibit 1 
was Vesting Order P-285, cited above, which contained 
the recital that the vested currency was ‘‘the balance of 
the money deposited by the Southern Regions Develop- 
ment Bank (Nampo Kaihatu Kinko) with the Philippine 
National Bank, Bacolod Branch, which was captured by 
the American Forces late in March 1945.’? The official 
who signed the vesting order was obliged only to deter- 
mine that the currency was ‘‘owned or controlled by, .. . 
held on behalf of . . ., or owing to, or which is evidence 
of ownership or control by a designated enemy country 
or national . . . [and that control of it was] necessary 
for the maintenance or safeguarding of other property 
belonging to the same designated enemy country or the 
same national thereof and subject to vesting ....’? Ex. 
Order No. 9095, 7 Fed. Reg. 1971 (1942), as amended, Ex. 
Order No. 9193, 7 Fed. Reg. 5205 (1942), and Ex. Order 
No. 9567, 10 Fed. Reg. 617 (1945). No challenge has been 
made to the validity of the vesting order: hence, we need 
not consider whether the determination of ‘‘necessity’’ was 
made. It is clear, however, that the recital of the source 
of the currency was unessential and properly excluded 
since the surrounding circumstances, including the label- 
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ing on the packing boxes, sufficed to save from being arbi- 
trary the conclusion that the vested property was Japa- 
nese. Accordingly, no presumption of correctness or 
trustworthiness attaches to the quoted recital in a suit 
de novo under Section 9(a) to determine the issue judi- 
cially, nor can the recital estop the Government. See 
United States v. Foster, 131 F.2d 3, 7 (8th Cir. 1942), 
cert. denied, 318 U.S. 767 (1943). Nothing in United 
States v. Chemical Foundation, 272 U.S. 1 (1926), requires 
a contrary result: there, the Government sought to set 
aside official action, and failed to sustain its burden of 
proof when it challenged jurisdictional findings made by 
the administrative official. 

Similar considerations apply to the refusal of the Dis- 
trict Court to admit in evidence BPI’s Exhibit 2, compris- 
ing various administrative findings made in a proceeding 
brought by BPI under Section 32 of the Trading With 
the Enemy Act, which terminated adversely to it. These 
findings tended to support BPI’s contention that the vested 
money was what was left of the money turned over by 
the Bacolod Branch of the PNB to the Bank of Taiwan. 
But these findings were not reports of personal investiga- 
tion; they were conclusions based on evidence then avail- 
able—an administrative interpretation not entitled to be 
given probative effect in a suit de novo dealing with the 
same questions. Third National Bank & Trust Co. v. 
United States, 53 F.2d 599 (6th Cir. 1931). The findings 
were not admissible, therefore, as proof in support of 
PBI’s contentions, or as estopping the Government from 
insisting that the complainants bear the burden of proof. 

Because the trial court’s rulings with respect to the bur- 
den of proof and the admission of evidence were not in 
error, we need not reach the issues of law argued by the 
parties. The judgment below is 

Affirmed. 


ll 


[Filed Nov. 5, 1959] 


Judgment 
These appeals came on to be heard on the record on 
appeals from the United States District Court for the Dis- 
trict of Columbia, and were argued by counsel. 


Ow ConsmeratTion WHEREOF, It is ordered and adjudged 
by this court that the judgment of the District Court 
appealed from in these cases is affirmed. 


Per Circuit Judge Washington. 
Dated: November 5, 1959 
[Filed Jan. 11, 1960] 
Order 


Upon consideration of the petition for rehearing in banc, 
it is 


OrpeEreD by the court that the petition for rehearing in 
banc is denied. 
Dated: January 11, 1960 


Per Curiam. 


Circuit Judge Bazelon did not participate in this order. 


Order 
[Filed Jan. 15, 1960] 


Upon consideration of the petition for rehearing before 
the division and of appellant’s request to hold order deny- 
ing petition for rehearing pending determination of ap- 
pellant’s motion for a new trial, it is 


OrprRED by the court that the petition for rehearing 
before the division is held in abeyance until the District 
Court has acted upon appellant’s motion for a new trial 
on the ground of newly discovered evidence. Smith v. 
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Pellin, 90 U.S.App.D.C. 178, 194 F.2d 349 (1952). Counsel 
for appellant are directed to promptly notify this court 
upon the disposition of the motion for a new trial. 


Per Curiam. 
Dated: January 15, 1960 


Motion for New Trial 


Plaintiff, Philippine National Bank, moves the Court to 
set aside its order in the above-entitled action dated June 
12, 1958 filed June 13, 1958, and the judgment entered 
* thereon, and to grant a new trial on the ground of newly 
discovered evidence of which the movant was ignorant at 
the time of the trial herein, and which it could not have 
sooner discovered in the exercise of due diligence. The 
said evidence is not cumulative or impeaching in charac- 
ter, but is material, and of such a character that if received 
at the trial it would probably have resulted in a different 
verdict, all of which more fully appears from the affidavits 
of Matthew E. McCarthy, the attorney for the movant, 
and the other affidavits, statements and documents at- 
tached hereto. 
Marruew E. McCarruy 
Attorney for 
Philippine National Bank 
1025 Connecticut Ave., N.W. 
Washington 6, D. C. 


[Filed Aug. 9, 1960] 
Order 


Upon consideration of appellant’s petition for rehearing, 
it is 


Oxperep by the court that the petition for rehearing is 
denied. 


Per Curiam. 
Dated: August 9, 1960 
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[Filed Sept. 28, 1960] 
Order 

The plaintiff, Philippine National Bank, having moved 
this court on January 5, 1960 for a new trial based on 
newly discovered evidence, and counsel for the plaintiff, 
Bank of the Philippine Islands, in the above consolidated 
cause having filed his affidavit in which he neither sup- 
ported nor opposed the said motion but sought equal 
rights to appear and participate in any new trial that may 
be ordered, and the defendants having opposed the said 
motion, and upon consideration of the memoranda and 
affidavits filed in support of said motion and the memo- 
randa in opposition thereto, and the oral argument of 
counsel for all the parties herein heard in open court on 
April 14, 1960, and having advised all counsel of my ruling 
on May 16, 1960 that the said motion be denied. 

It is this 21st day of September 1960 


Orperep that the aforesaid motion for a new trial be 


and the same hereby is in all respects denied. 


Epwarp A. TaMM 
United States District Judge 


—_—_—- 


P.N.B. Exhibit 1 


State of New York 
County of New York, ss: 

Marruew E. McCarruy, being duly sworn, deposes and 
says: 

1. Affiant is the attorney for Philippine National Bank 
(hereinafter, ‘‘PNB’’), the plaintiff in the above-entitled 
section, and has been in charge of the prosecution thereof 
from its inception up to the date hereof. 


9. This is a suit under Section 9(a) of the Trading With 
the Enemy Act of October 6, 1917, as amended (50 U.S.A. 
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App., Sects. 1-39), for the return to PNB of certain prop- 
erty (Philippine currency) vested by the U.S. pursuant to 
the cited Act by the Administrator of the Philippine Alien 
Property Administration under V.O. P-285, dated August 
5, 1947. 


3. The suit was, by Order of this Court, consolidated 
with that of Bank of the Philippine Islands (Civil Action 
No. 2752-56) for a part of the vested property, and the 
two actions were tried together. This application deals 
with the PNB phase only. 


4. The defendants pleaded as their defense that the 
PNB was not the owner of the subject property immedi- 
ately prior to its vesting, required by the Trading With 
the Enemy Act as a condition for return. This defense 
was two-pronged, denying (1) that the PNB was the 
owner of certain Philippine currency, held in its Bacolod 
Branch in March 1945 when it was confiscated by the 
retreating Japanese, and (2) that the vested funds, con- 


sisting of currency unearthed by U.S. Armed Forces near 
Bacolod a short time later, was a part of the confiscated 


money. 

For convenience, these two issues are referred to herein 
as ‘‘Ownership”’ and ‘‘Identity.”” 

5. The action was tried on March 25, 26, 27 and 31, 1958 
before Honorable D. J. Tamm, who sat without a jury 
and on October 12, 1958, the Court issued its decision, in 
which it was found, inter alia, that plaintiff had failed to 
prove ownership and identity by a preponderance of the 
evidence. 

6. Thereupon, the plaintiff appealed to the U. S. Court 
of Appeals for the District of Columbia, and on Novem- 
ber 5, 1959, that Court sustained the dismissal of the PNB 
suit by this Court. 

7. There is now pending in the Court of Appeals an 
application for permission to reargue PNB’s appeal. How- 


ever there has lately been discovered new evidence concern- 
ing ownership and identity which, in the opinion of the 
affiant, would have been sufficient to have resulted in a 
verdict for PNB at the trial, had it then been available. 
(The newly discovered evidence is described, post). 


8. This application is made pursuant to the procedure 
described in Smith v. Pollin, 194 Fed. 2nd 349 (D.C.C.A., 
1952). 


9. The affiant was fully aware of the importance of show- 
ing ownership and identity, and in preparation for the 
trial, exhaustive efforts were made to secure all available 
evidence on these points. 


A. Ownership: In Manila, a staff was assembled under 
the direction of Mr. Eusebic Villatuya, Chief Accountant 
of the plaintiff, which traced the source of the Bacolod 
fund as a part of the general assets of the bank, through 
its deposit in its Nampo account, its withdrawal therefrom 
and its dispatch to plaintiff’s Bacolod branch. Every 
bookkeeping entry tending to show the course of these 
funds was extracted, and the original books containing 
them were assembled. From the pertinent entries, a sum- 
mary was prepared, which not only showed that the fund 
originated from general funds of the bank and continued 
throughout the whole period pertinent hereto to be its 
property, but went much further, demonstrating that the 
plaintiff had never received any funds from the Japanese, 
or their puppet Philippine Government, for the purpose 
of redeeming emergency currency, or even as general de- 
posits. It was also shown that the plaintiff had never been 
reimbursed by the Japanese or any other entity for its 
expenditures under the redemption program, and that at 
all times the fund established for that purpose was an 
internal account made up of its own money. 

Supporting all this factual evidence that the funds were 
the property of the plaintiff, was the legal presumption of 
ownership which goes with possession. (20 Am. Jur., Evi- 
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dence, Sect. 237; Wolfgang v. Burrows, C.A.D.C. 1950, 
181 Fed. 2nd 630; Hanson v. Brownell, D.C.D.C. 1955, 185 
Fed. Supp. 1117). The plaintiff and its counsel (the 
affiant) were aware of the fact that the presumption of 
ownership which accompanies possession can be refuted 
only by substantial countervailing evidence (Stone v. Stone, 
C.ALD.C. 1943, 136 Fed. 2nd 761), and know that no such 
evidence existed. The absence of such countervailing evi- 
dence is shown by the fact that none was introduced at 
the trial. 

However, in an effort to unearth every possible item of 
proof, affiant went to the Philippines, where he directed 
further investigation. 

Through the Philippine Embassy in Tokyo, efforts were 
made to find the books of the Bank of Taiwan. That insti- 
tution reported that the records of the Bacolod Branch 
had disappeared during the fighting in the Philippines, 
and that those of the head office were destroyed in the fire 
bombing of Tokyo in U.S. air attack. 


The Philippine Embassy in Tokyo reported that the 
members of the Japanese armed forces who were at 
Bacolod were either killed in combat or were not ascer- 
tainable from records. It reported that the personnel of 
the Bank of Taiwan at Bacolod had been killed during the 


war. 

PNB Exhibit 8 (rejected) was a letter-report by Colonel 
George G. Woehrle, the finance officer of the 40th Infantry 
Division at Bacolod who received and accounted for the 
disputed fund when it was recovered by U. S. forces. 
Colonel Woehrle was unable to furnish additional infor- 
mation beyond this letter-report until December 7, 1959, 
when he advised affiant that he uncovered certain records. 

Mr. Vincente Carmona, who was President of PNB in 
1943 and who had negotiated the redemption plan person- 
ally with the puppet government, died long before the trial. 
Other officers of PNB were unfamiliar with the negotiations 
concerning the redemption program. Efforts were made 
before the trial to obtain information from Mr. Jorge 
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Vargas, who was the head of the puppet Philippine Gov- 
ernment at the time the redemption program was insti- 
tuted. Affiant was advised in December 1957 that Mr. 
Vargas was traveling in Europe and could not be reached. 
As late as the week before the trial (March 1958) Mr. 
Vargas was still unavailable, and reported by PNB wit- 
ness Villatuya as being in Australia. 

It is manifest that the proofs of ownership submitted at 
the trial constituted all that was discoverable by the exer- 
cise of due diligence. 


B. Identity: In detailing the efforts made by PNB and 
by the affiant as its counsel, it must be pointed out that 
until this case was tried in 1958, there was never any doubt 
in the mind of anyone connected with the matter that the 
vested fund comprised a part of the currency looted from 
PNB’s Bacolod branch. 

Identity was recognized by those who were present when 
the money boxes were brought back to Bacolod. 

The Administrator of the Philippine Alien Property Ad- 
ministration, after an investigation running for over two 
years, concluded that the funds were identical, and em- 
bodied his conclusion in an official finding to the effect in 
Vesting Order No. P-285 (Bank of the Philippine Islands 
Exhibit 1). 

Over a thousand pages of transcript evidence demon- 
xtrate the exhaustive nature of the administrative hearings 
which resulted in the Decision of the Director, Office of 
Alien Property, dated May 18, 1956, that the funds were 
identical. 

On February 6, 1958—a month before the trial—the 
Deputy Director of the Office of Alien Property, in a letter 
to Representative John J. Rooney (copy attached hereto), 
said in part (Exhibit A.): 

Only the currency at the Bacolod branch is involved 
in this claim. A part of this currency was devoted to 
the redemption program, which ended in October 1943. 
Additional amounts were used in other wavs. As of 
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March 2, 1945, the Bacolod Branch still held P 1,090,- 
041. On that date, this remaining sum was taken over 
by retreating Japanese forces and carried into nearby 
hills. Later in the same month, P 951,287 of the cur- 
rency was found by American forces. This amount 
was vested by Vesting Order No. P-285, dated August 
5, 1946,* issued by the Philippine Alien Property Ad- 
ministration, an independent agency whose functions 
were later transferred to the Department of Justice. 


* Note: Error for August 5, 1947. 


On November 5, 1957, the defendants (per Westley W. 
Silvian, Esq., their attorney) filed with this Court their 
‘<Pre-Trial Memorandum,’’ in which they offered ‘‘. . . to 
stipulate as to the uncontroverted findings of the Hearing 
Examiner.’’ One of these, according to the annex to the 
offer, was this finding: 


On March 1, 1945, the balance of the ‘‘Emergency 
Notes Redemption Funds’’ amounted to P1,090,- 
041.00 was in treasury certificates and P 301,440.00 
was in PNB notes. The next day the said balance was 
seized through Yoshida by the High Command of the 
Imperial Japanese Forces. Yoshida packed the 
money in approximately 34 boxes. Later the money 
was taken to Silay, Negros Occidental, where it was 
buried in a dugout before the place was evacuated by 
the Japanese Forces. 

About the end of March 1945, the same money was 
recovered by the United States Army, with approxi- 
mately P 100,000.00 missing. The money, which was 
contained in 21 boxes, consisted of treasury certifi- 
cates in the sum of P 662,287.00 and PNB notes in 
the sum of P 289,000.00. 

On August 5, 1947 the money was vested ... as prop- 
erty of the Imperial Japanese Government. 
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In view of the consensus of all parties concerned—even 
the Office of Alien Property, the stakeholder in this mat- 
ter—that identity existed, the PNB had no warning that 
the defense would take the position taken by it at the trial, 
that the fact must be proved beyond a reasonable doubt. 

All the circumstances indicated identity: Buenaventura, 
who had had intimate association with fund, said it was 
the same. It consisted of the same types of currency in 
closely proximate denominations and totals. It was recov- 
ered short weeks after having been confiscated, within a 
very short distance of the place from whence it had been 
taken. Even the wrappers were the same. 

It is submitted that in view of the general acceptance of 
the fact of identity, the express recognition thereof in the 
letter of the Director of the Office of Alien Property to 
Congressman Rooney and in the defendants’ Offer to Stip- 
ulate, the PNB’s reliance upon the testimony of Buena- 
ventura to provide the formal proof thereof was reason- 
able. Its production of this eye witness met every demand 
of due diligence. 


10. Since the trial of this case, new evidence has been 
discovered as to ownership and identity which was not 
available by the exercise of due diligence theretofore. This 
evidence, and the circumstances of its discovery, are as 
follows: 


A. Ownership: (1) Jorge B. Vargas returned to the 
Philippines some time after the date of the trial in this 
matter. Upon being informed thereof, affiant caused him 
to be interviewed by PNB investigators, and Mr. Vargas 
stated emphatically that the funds used in the redemption 
program were those of PNB and not those of the puppet 
government or the Japanese Military Administration. 

He stated that, having used its own funds, PNB was to 
have been reimbursed by the Japanese Military Adminis- 
tration. Mr. Vargas’ affidavit is attached (Exhibit B). 

Mr. Vargas will be available as a witness, either person- 
ally or by deposition, should a new trial be granted. 
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In view of the Court’s finding that the redemption 
funds in the PNB Bacolod Branch might have belonged to 
the puppet government or the Japanese Military Adminis- 
tration, it is evident that had Mr. Vargas been available 
before the trial, and had his ability to furnish this crit- 
ically important evidence been known to PNB, he would 
have been used as a witness. His testimony would have 
settled the doubt in the Court’s mind concerning owner- 
ship, and would in all probability have led to a different 
result. 


(2) Before trial and for a period after the trial of this 
suit, it was reported that all the staff of the Bacolod Branch 
of the Bank of Taiwan had perished in the war. (Exhibit C.) 

It was learned on April 27, 1959 that a clerk, one Enni- 
katsu Taira, formerly with the Bank of Taiwan at Bacolod, 
who had been drafted into the Japanese Army in the Spring 
of 1945 had survived the war. (Exhibit D.) Affiant caused 
this man to be contacted at Nagoya, Japan and when inter- 
viewed, he stated that the Bank of Taiwan in Bacolod had 
no peso funds during his tenure—February 1944 to Spring 
1945. (Exhibit E.) 

Since this Court was of the opinion that the recovered 
funds might have been owned by the Bank of Taiwan, it is 
apparent that had Taira’s existence been known at the 
time of the trial, and his evidence been available on the 
question of ownership, the decision would have been dif- 
ferent. 

This man’s testimony, in person or by deposition, will 
be presented to the Court should a new trial be granted. 


B. Identity: Reference has above been made to Colonel 
George G. Woehrle, and his earlier inability to furnish any 
information beyond that contained in his letter-report 
(PNB Exhibit 8, rejected. See stipulation, Tr. 168, 169). 

On December 7, 1959, Colonel Woehrle wrote to affiant 
(Exhibit F) and reported that he had uncovered his orig- 
inal cash blotter for the year 1945. Enclosed with the 
letter was this cash blotter. It shows the cash on hand at 
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the end of each day, by denominations and by types of 
currency. On May 14, 1945, his personal records show that 
Colonel Woehrle entered in his accounts the sum of P 662,- 
387.00, the exact sum recovered by the U. S. Army (Ex- 
hibit G). This sum was entered by denominations and 
these denominations as set forth in his records coincide 
very closely with the denominational amounts of Philip- 
pine Treasury certificates that Buenaventura testified were 
seized from PNB, Bacolod. Colonel Woehrle’s accounts 
were tallied at the end of the day and had no disbursements 
been made during the day of May 14, 1945 from these funds, 
the full denominational amounts would be available. Ex- 
amining these entries of May 14, 1945, it is shown that 
Colonel Woehrle added P 105,484 in P2 denominations 
to the preceding day’s total. The significance of this record 
is overwhelming, because P 105,484 is the exact amount of 
Philippine treasury certificates in P 2 denominations which 
the Japanese confiscated from the Bacolod branch of PNB. 
(Tr. 302). Since the amount of recovered P2 Treasury 
notes corresponds to the very peso with that taken from 
PNB and since all other denominations are close, definite 
proof is had that the looted currency and the recovered 
currency were identical, for the mathematical probability 
of such coincidence is so minute as to be nonexistent. 

Colonel Woehrle’s statements (Exhibits H and I) add to 
the certainty of identity by showing that the recovered 
fund contained two P 500 notes, as did the looted fund. 
Colonel Woehrle’s records shows the net amounts of cur- 
rency on hand at the end of each day during which trans- 
actions occurred, and as these P 500 notes were disbursed 
on May 14, 1945 in this particular he speaks from personal 
knowledge. 

It is also shown in Exhibit G, attached, that the books of 
the Bank of Taiwan, Bacolod were with the recovered cur- 
rency and that an examination of one red leather book 
containing entries in English established the fact of iden- 
tity of the funds in question. 
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As shown by Exhibit F, Colonel Woehrle uncovered his 
cash blotter on December 6, 1959, long after the trial. 
When previously questioned by the affiant he stated that 
he had no recollection of these matters beyond the facts 
stated in PNB Exhibit 8 (rejected). It was not until his 
letter of December 7, 1959 (Exhibit F) that affiant had 
any reason to believe that such evidence existed, and no 
amount of diligence could have discovered it before the 
trial. It is submitted that this newly discovered evidence 
is so decisive in nature that had it been before the Court 
in the trial, it would almost certainly have led to a differ- 
ent result. In the event of a new trial, this evidence will 
be presented. 


11. In a request directed to the Court of Appeals, which 
accompanied PNB’s application for leave to reargue its 
appeal from the decision of this Court, it was stated that 
this application for a new trial would be filed by Decem- 
ber 30, 1959. 

The affidavit of Jorge Vargas (Exhibit A) was delayed 
in the mails and was received from the Philippines too 
late to permit filing by December 30, 1959. The affidavit 
of Kunikatsu Taira, whose newly discovered evidence is 
described infra, is still awaited from Japan. When the 
Taira affidavit is received, permission will be asked to file 
it as a supplemental exhibit hereto. 

On motion in the Court of Appeals, defendants’ time 
within which to file answers to appellant’s applications 
for reargument has been extended to January 18, 1960. 
The slight delay in filing this motion under the circum- 
stances as aforementioned, is not prejudicial. 


12. The statements herein which describe matters within 
the personal knowledge of the affant are true, and all 
other statements are believed to be true. 


Marruew E. McCarrny 


Subscribed and sworn to at New York, New York before 
me, this 5th day of January, 1960. 
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AFFIDAVIT 


State of New York 
County of New York, ss: 


MatrHew E. McCagruy, Esq., being duly sworn, de- 
poses and says: 


1. Affiant is the retained attorney in the United States 
for the Philippine National Bank (hereinafter called 
‘“*PNB’’), the plaintiff in the above-entitled action, and 
has been in charge of the prosecution thereof from its 
inception. 


2. The preparation of this action involved many diffi- 
culties in assembling evidences of facts and the location 
of witness, covering events that happened on the other 
side of the world during the years 1942 to 1945, under war- 
time conditions occasioned by the Japanese occupation 
and the American liberation of the Philippine Islands and 
in particular the events that happened during that period 


in and about the City of Bacolod in the Visayan Islands 
some 500 miles south of the City of Manila. It involved 
the ascertainment and location of witnesses in the Philip- 
pines, Japan and the United States, most of whom were 
unavailable by reason of death or the absence or destruc- 
tion of the war-time records of the United States, Japan 
and the Philippines. 


3. As has been previously stated, before the trial in 
this action, affiant made exhaustive efforts to uncover all 
possible items of evidence bearing on the issues in this 
action. (See affidavit of affiant attached to Motion for 
New Trial, pp. 3-4.) As more fully appears in the said 
affidavit, the Philippine Embassy in Tokyo reported that 
the members of the Japanese armed forces who were at 
Bacolod were either killed in the war or were not ascer- 
tainable from records (See affidavit of affiant, p. 4). It 
was also reported that all the staff of the Bacolod Branch 
of the Bank of Taiwan had perished in the war (See 
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affidavit of affant, p. 8). On April 27, 1959, it was first 
learned that there had been a sole survivor of the Bank 
of Taiwan (Bacolod) staff, one Kunikatsu Taira. (See 
Exhibits C and E, previously submitted with plaintiff’s 
Motion.) Affiant therefore reluctantly concluded that, 
except for Taira, no persons who could furnish any further 
evidence were in existence or available. 


4. Prior to filing the Motion for New Trial, affiant made 
numerous attempts to contact Taira to obtain his affidavit. 
Affiant telephoned Taira in Japan on two occasions but was 
unable to receive any satisfactory answers in this way 
because of the serious language barriers. Similar efforts 
by the Philippine National Bank in Manila and the Philip- 
pine Embassy in Tokyo were also unsuccessful. Affiant 
determined that the only possible way to secure Taira’s 
affidavit was to travel personally to Japan. Affiant arrived 
in Tokyo on March 3, 1960 and made arrangements to 
interview Taira who was then living some 20 miles outside 
the City of Nagoya, approximately 250 miles from Tokyo. 
While in Tokyo on March 3, 1960 affiant learned for the 
first time that the Philippine Ambassador in Tokyo, who 
had continuously sought to obtain additional evidence 
through his office, had, through happenstance at a recep- 
tion, come upon a Japanese businessman, Kokichi Ishiwata, 
who had been in Bacolod prior to the war. Ishiwata was 
able to furnish the names of Michizo Matsumoto and 
Hiroshi Tamura, former employees of the Bank of Taiwan 
at the Bacolod and Manila branches, respectively. Pend- 
ing the arrangements to interview Taira, Matsumoto and 
Tamura, affiant proceeded to Manila. 


5. When affiant returned to Tokyo from Manila, affiant 
proceeded to Nagoya where he procured the affidavit of 
Taira (Exhibit J), and then affiant returned to Tokyo 
where affiant obtained the affidavits of Matsumoto (Exhibit 
K) and Tamura (Exhibit L). Affiant also interviewed 
several Japanese army and navy officers who were at 
Bacolod in 1942 and 1943 without tangible results. How- 
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ever, affiant requested the Philippine Ambassador to con- 
tinue his efforts towards locating any Japanese military 
or naval officer who might have personal knowledge of 
facts in issue. 


6. While affiant was in the Philippines in March of 1960 
he continued to seek the names of persons who might have 
information concerning the facts involved in this action. 
Through these efforts affiant learned of the official posi- 
tions held by Vicente Gustilo, Felix De La Costa, Antonio 
De Las Alas and Eduardo Z. Romauldez during the Japa- 
nese occupation. After these persons were interviewed 
and it was determined that they had knowledge of the 
critical facts relating to this action, their affidavits were 
obtained (Exhibits M, N, O and P, respectively). 


7. Prior to the trial, affiant had contacted the Adjutant 
General’s office in the Pentagon and inquired as to the 
records of the 160th Infantry Regiment (a part of the 
40th Infantry Division) for the year 1945. Affiant was 


informed that all records of the 40th Infantry Division 
were destroyed after five years. Upon receiving Col. 
Woehrle’s letter of December 7, 1959 (Exhibit F), affiant 
again contacted Col. Woehrle. Col. Woehrle stressed that 
he believed the Army Finance Record Center had the 
1945 payroll cards of the 40th Infantry Division. Affiant 
thereafter contacted the Army Finance Record Center at 
Indianapolis, Indiana and obtained the names and wartime 
addresses of eighty-seven lieutenants of the 160th Infantry 
Regiment who were at Bacolod in March, 1945. Affiant 
attempted to contact each lieutenant in order to locate 
anyone who might have personal knowledge of the twenty- 
one boxes of money recovered in the hills. As a result of 
these efforts, affiant was able to obtain the affidavit of 
Captain Harvey E. Jewett (Exhibit Q). 


8. At no time before the trial in this action did affiant 
know with the exception of Romauldez, the names or where- 
abouts of the persons whose affidavits are referred to 
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herein. In the case of Romauldez who joined PNB in 
October, 1958, affiant had no knowledge prior to March, 
1960 that Romauldez was Chief Banking Examiner for 
the Philippine Government during the Japanese occupa- 
tion. Nor did affiant know at the time of the filing of the 
Motion for New Trial, with the exception of Taira and 
Romauldez, the names or whereabouts of these persons. 
It was only through the continued and persistent efforts 
of affiant, the Philippine Embassy at Tokyo, and the chance 
meeting with Ishiwata that the additional information con- 
tained in the affidavits attached to plaintiff’s Supplement 
to Motion for New Trial was discovered. 


9. Upon learning the names and location of the persons 
having the information which is proffered in support of 
plaintiff’s Supplement to Motion for New Trial, affiant 
proceeded with all due diligence to obtain such information 
in affidavit form, and to present the information to this 
Court. 


Matraew BE. McCarry 


Subscribed and sworn to before me this 8th day of 
April, 1960. 


Jane VILLON 

Notary Public, State of New York 
No. 41-9465795 

Qualified in Queens County 
Certificate Filed in New York County 
Commission Expires March 30, 1962 
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P.N.B. Exhibit 2 


DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPEETY 
WASHINGTON 25, D. Cc. 
Feb. 6, 1958 

Honorable John J. Rooney 
House of Representatives 
Washington, D. C. 
Dear Congressman Rooney: 


This is in response to your request for information con- 
cerning the claim of the Philippine National Bank (PNB) 
pending before this Office. 

PNB’s claim is being considered together with an ad- 
verse claim filed by the Bank of the Philippine Islands 
(BPI). The occurrences pertinent to the two claims com- 
menced with the issuance by the Philippine authorities of 
emergency currency for use in certain areas shortly after 
the Japanese invaded Philippine territory. The Japanese 
authorities subsequently declared this emergency currency 
null and void. In addition, they issued their own military 
currency which was made legal tender throughout the 
Philippine Islands. Early in 1943 the Japanese Military 
Administration embarked on a program of appeasement 
in areas where emergency currency had been issued. On 
March 15, 1943, orders were issued providing for the 
redemption of such currency by the exchange thereof for 
so-called ‘‘good’’ currency—i.e., pre-war Philippine cur- 
rency. In pursuance of this program a Japanese created 
financial institution known as Nampo Kaihatsu Kinko 
gathered a total of P 4,042,400 of such currency from 
sources other than the PNB. The latter had two branches 
in the area where emergency currency was to be redeemed, 
one at Iloilo and the other at Bacolod. Nampo turned 
over to representatives of the PNB a number of boxes 
containing the total of P 4,042,400. Exactly one-half of 
this total was sent to the Iloilo branch and one-half to the 
Bacolod branch under an arrangement whereby the PNB 
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was to issue such currency against surrender of emer- 
gency notes brought to the two branches. 

Only the currency at the Bacolod branch is involved in 
the subject claims. A part of this currency was devoted 
to the redemption program, which ended in October 1943. 
Additional amounts were used in other ways. As of March 
2, 1945, the Bacolod branch still held P 1,090,041. On that 
date this remaining sum was taken over by retreating 
Japanese forces and carried into nearby hills. Later in 
the same month P 951,287 of the currency was found by 
American forces. This amount was vested by Vesting 
Order No. P-285, dated August 5, 1946, issued by the Phil- 
ippine Alien Property Administration, an independent 
agency whose functions were later transferred to the 
Department of Justice. PNB has filed a claim with the 
Office of Alien Property for the whole amount of the 
vested currency. 

Prior to the formal issuance of the orders of the Japa- 
nese authorities on March 15, 1943, the latter ordered 
BPI to turn over to Nampo approximately P 636,000 of 
Philippine Treasury certificates which it held BPI made 
delivery to Nampo during the period between March 2 
and March 9, 1943. In return, BPI received Japanese 
military currency which, along with all such currency, was 
declared null and void by the Philippine Government after 
the liberation. BPI has filed a claim with the Office of 
Alien Property seeking P 636,000 of the funds found by 
the American forces and vested by Vesting Order P-289. 

The claims of PNB and BPI were heard together by a 
Hearing Examiner of the Manila branch of this Office. 
The Hearing Examiner issued a decision denying both 
claims. Each claimant appealed to the Director of the 
Office under its Rules of Procedure for Claims. The ap- 
peals are presently pending. The Department of State 
has indicated that the facts underlying this matter bring 
into consideration certain aspects of United States policy 
regarding assets taken over by World War II enemy forces 
during their occupation of Allied territory. This Office 
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has requested further advice from the Department of State 
and is awaiting a reply prior to acting on the appeals. 
I trust that this information will be of aid to you. 


Sincerely yours, 


Pavt V. Myron 

Paul V. Myron 

Deputy Director 

Office of Alien Property 


P.NB. Exhibit 3 


Republic of the Philippines 
City of Manila, ss: 


AFFIDAVIT 


I, Jorge B. Vargas, of legal age, Filipino, married, with 
residence and postal address at Kawilihan, Mandaluyong, 
Rizal, after having been duly sworn in accordance with 
law, do hereby depose and state: 


1. That I was the Chairman of the Philippine Executive 
Commission during the Japanese military administration, 
specifically including the year 1943; 


2. That I am familiar with the redemption program in 
1943 of the Japanese military authorities thru the Philip- 
pine Executive Commission, to exchange the pre-occupa- 
tion emergency notes with legal tender currency at the 
time consisting of pre-war treasury and PNB notes, and 
Japanese military notes in the Visayas in pursuance of 
the policy of attraction initiated by the occupation gov- 
ernment; 


3. That to the best of,my knowledge and belief the 
Philippine civilian goverfiment or the Japanese military 
administration did not furnish the Philippine National 
Bank with the necessary funds for the redemption program 
alluded to in the preceding paragraph and that it had to 
use its own funds for the purpose; and 
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4. That any and all amounts disbursed by the Philip- 
pine National Bank for this purpose were to be reimbursed 
by the Japanese military administration. 


Fourrser Arrmant Savers Not. 


Is Wrrszss Wuezeor, I have hereunto signed this affi- 
davit at the City of Manila, Philippines, on this 23rd day 
of December, 1959. 

Jozce B. Vareas 
Jorge B. Vargas 
Affiant 


Subscribed and sworn to before me at the City of Manila, 
Philippines, on this 23rd day of December, 1959, affiant 
having exhibited to me his Residence Certificate No. A- 
4618301 issued at Mandaluyong, Rizal, on February 9, 1959. 


Srerrra LappaRAN-ALTLMIJAL 
Serita Laddaran-Altamijal 
Notary Public 


Until December 31, 1960 


P.N.B. Exhibit 4 


GLOBE WIRELESS LTD. 
60 HUDSON ST., N.Y.C. 
TEL. BE. 3-7755 

1958 JUL 2 PM 2 59 


MNB163/VL MANILA VIA GLOBE 35 2:, $ 745P 
LT ATTY MATTHEW MCCARTHY 
29 BROADWAY 

NEWYORKCITY 


BEUR CABLE FULL NAME IS GOMEI YOSHIDA WAS 
REPORTED AMONG WAR CASUALTIES TOGETHER 
WITH OTHER STAFF MEMBERS BACOLOD BANK 
OF TAIWAN IN PATAG SILAY NEGROS OCCIDENT- 
AL REGARDS 

BUENAVENTURA 


SUPPLEMENT TO THE JOINT APPENDIX 
FILED IN NO. 14,808 
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P.N.B. Exhibit 5 


PHILLIPINE NATIONAL BANK 
NEW YORK AGENCY 
25 BROADWAY 
NEW YORK 4, N. ¥. 
April 27, 1959 
Mr. Matthew E. McCarthy 
29 Broadway 
New York 6, New York 
Re: P 900,000.00 Bacolod Branch claim 


Dear Mr. McCarthy: 


The following cable has been received today from Exec- 
utive Vice President Savilla: 


“ADVISE MCCARTHY PHILIPPINE EMBASSY 
TOKYO CAN CONTACT POSSIBLE WITNESS IN 
NAGOYA, A MISTER TAIRA FORMERLY OF BANK 
OF TAIWAN BACOLOD. PLEASE WRITE OR CABLE 
US ON SPECIFIC MATTERS TO BE TAKEN UP 
WITH TAIRA FOR RELAY TO TOKYO.” 


Please let us hear from you soon. 
Very truly yours, 


Roman G. AZANZA 
Vice President and Agent 
RGA/fjs 


ce. 

Exec. Vice President Conrado Sevilla 
Philippine National Bank 

Manila, Philippines 
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P.N.B. Exhibit 6 


1959 DEC 15 AM 4 09 
P 192 15 
Ds9 FB1055 JRJ373 SF GC139 LG 809 
NAGOYA 63 15 1617 
MCCARTHY BARRISTER NEWYORK 
TAIRA ONLY SURVIVING STAFF MEMBER BANK 
OF TAIWAN BACOLOD INSISTS NO PESO FUNDS 
HANDLED OR AVAILABLE DURING HIS TENURE 
AND UNABLE ANSWER OTHER QUESTIONS STOP 
KOKICHI ISHIWATA NOW FUJI BUILDING TOKYO 
FORMERLY BACOLOD MERCHANT CLOSE TO 
MANAGER TAIWAN BANK MAY HAVE SOME 
KNOWLEDGE STOP WILL SEE HIM 
P2 
IN TOKYO FRIDAY REVERTING STOP UNDER- 
STAND PHILIPPINE EMBASSY QUESTIONING 
TOKYO PLANNING QUESTIONING ISHIWATA 
SEAPOSTES 

COLL GC139 BACOLOD 


P.N.B. Exhibit 7 


7 December 1959 

1240 Fountan Street 

Alameda, California 
Dear Sir: 


In checking over some old personal papers I had, I 
uncovered the enclosed ruled sheets which comprised a 
rough Cash Blotter covering all cxsh in my possession (less 
that advanced to the Cashier). As this was not an official 
record, from time to time errors crept in but on the whole 
it is quite accurate. 

Every day the wholesale cash account was affected I 
made an entry. That is, whenever the cashier needed more 
funds advanced to make payment or else had too much on 
hand considering the inadequate safeguarding facilities, 
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and my cash account was either reduced or increased. 
Many days do not show and on those days business was 
minor and was handled entirely by the cashier with funds 
in his possession. Whenever large payments were made 
though—military pay rolls—a minus sign showed a con- 
siderable decrease as I had to advance funds to the cashier. 
Also whenever I received abnormally large amounts, from 
a higher funding agent, sudden large amounts of soldier 
deposits, or as for example the captured Japanese money, 
a plus sign showed the increase. The columnar headings 
also show the increases by denominations. 

I send you the sheets from February 1945 to February 
1946. When you are finished with them please return. 

These, I repeat were unofficial records, which let me 
know just approximately how much cash I had on hand and 
by denominations so that I could meet large pay rolls. 
The amounts may not seem large to you but the Yen 
amounts, headed by letter Y totaled about 2 railway box 
cars and the Philippine funds headed by a P sign amounted 
to about 1 box car in size and bulk alone. On a march 
move, it took about 3 214tn trucks and 3 1-tm trailers to 
move the money alone. 

I searched everything else I had—have 1 more possi- 
bility and that’s if I can find a diary which I maintained 
for part of the war—that might give me some more infor- 
mation. If I find them, I’ll let you know the results at 
once. I’m sure interested in seeing justice done because 
in my own mind—and that’s no good in courts—the money 
belongs to the PNB. 

-Sincerely 


Gxrorce WoEHRLE 
George Woehrle 
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P.N.B. Exhibit 9 
SraTEMENT 


I, George G. Woehrle, make the following statement: 


That I reside at 1240 Fountain Street, Alameda, Cali- 
fornia; 


That in April 1945 I was the finance officer with the rank 
of Lieutenant Colonel for the 40th Infantry Division, 
which was then operating in and about the City of Bacolod 
in the Philippines ; 


That in early April 1945 twenty-one heavy boxes marked 
with Japanese characters containing prewar Philippine 
pesos, together with the books of the Bank of Taiwan at 
Bacolod, were turned over to me by an Infantry Patrol 
officer of the 160th Infantry Regiment, one of the regiments 
of the 40th Infantry Division. I gave a written receipt 
for these boxes of money to the Infantry Lieutenant who 
delivered them and whose name I do not recall. This 
money was sorted and counted under my direction accord- 
ing to a Treasury manual which was furnished by the U. S. 
Treasury for the purpose of evaluating currencies in the 
areas we might be operating. Accordingly, I separated 
the Philippine Treasury Certificates from the Philippine 
National Bank Notes which were in these boxes and took 
up these Philippine Treasury Certificates in my account 
on May 14, 1945, and which I noted in my own personal 
records. The Philippine National Bank Notes were kept 
separated and not entered into my records. 

My executive officer, Lt. Albert O. Holzgang, in review- 
ing the books of the Bank of Taiwan, pointed out to me 
in one book, a red leather-bound book kept in excellent 
handwriting and in English, an entry showing a transfer 
dated March 2, 1945 that the Bank of Taiwan, Bacolod, 
received over one million Philippine pesos from the Philip- 
pine National Bank at Bacolod. This established for us 
that the Philippine pesos recovered by the U. S. Army were 
part of that fund. This was further established by us by 
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the general knowledge then prevalent in Bacolod that these 
pesos were taken by the Japanese from the Philippine 
National Bank. 

Mr. Buenventura of the Philippine National Bank 
claimed this money at this time and I informed him that 
as he had no place to keep it or store it and that, as I had 
to maintain possession of it in accordance with regula- 
tions, he should make a claim for it to the U. S. Army. 
Mr. Buenventura agreed to this procedure. 

When the 40th Infantry Division departed for Korea in 
September 1945 from the Philippines we carried with us 
to Korea these books of the Bank of Taiwan. At this time 
I cannot recall what happened to them, except that they 
should be with the records of the 40th Infantry Division, 
if such are maintained at this time. 


Grorcz S. WorHRLE 


SraTemMenr 


I, George G. Woehrle, make the following further state- 
ment: 


The Philippine Treasury Certificates recovered by the 
patrol of the 160th Infantry Regiment of the 40th Infantry 
Division, and turned over to me at Bacolod in April 1945, 
were entered in my accounts as finance officer for the 40th 
Infantry Division on May 14, 1945 in the sum of P 662387. 

My personal records on hand show that on May 14, 1945 
I entered these sums in my accounts. I recall specifically 
that there were a large number of one-peso bills and two 
500 Philippine peso certificates in this sum of money. My 
personal accounts were kept on a net basis at the end of 
each day, for during each day receipts and disbursements 
were made. 

On December 6, 1959, after searching my records, I 
found among my old personal papers a daily record of 
the sums handled by me as finance officer in 1945. This 
record shows that on May 14, 1945 I entered the sum of 
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P 662387 in my accounts, which certificates were the same 
Philippine Treasury Certificates which were received in 
April 1945 when the Infantry Patrol officer turned these 
Certificates over to me. Until December 6, 1959 I had 
completely forgotten about these personal entries and did 
not believe that I had any such information pertaining to 
the Philippine Treasury Certificates which I took up in my 
accounts on May 14, 1945. I had previously informed the 
attorneys for the Philippine National Bank who sought 
this information in 1958 that I could not be of any further 
help beyond what was contained in my letter of April 9, 
1945, addressed to Colonel L. L. Gocker, Finance Officer 
for the 8th Army. 
Georce S. WoEHRLE 

State of California 

County of Alameda, ss: 


—ACKNOWLEDGMENT—General 


On this 16 day of Dee. A.D.19 , before me, L. D. Cope- 
land, a Notary Public in and for the said County and State, 
residing therein, duly commissioned and sworn, personally 
appeared George S. Woehrle known to me to be the person 
whose name is subscribed to the within Instrument, and 
acknowledge to me that he executed the same. 

In Witness Wuerez0r, I have hereunto set my hand and 
affixed my official seal the day and year in this Certificate 
first above written. 

SEAL 
L. D. Copztanp 
Notary Public in and for said 
County and State of California 


My commission expires Dec. 27, 1959—L. D. Copeland 
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P.N.B. Exhibit 10 
STATEMENT OF KUNIKATSU TAIRA 


I, Kunikatsu Taira, residing at 15 Toyota Cho, Toyota 
City Aichi Prefecture, and a Japanese citizen, make the fol- 
lowing statement: 


That I am married and employed by the Toyota Motors 
Co., Limited. That in April, 1936, I was first employed by 
the Bank of Taiwan in Taiwan and except for Army duty 
from 1937 to 1940, I was employed continuously by the Bank 
of Taiwan until December 1944 when I entered the Japa- 
nese Army at Bacolod City, Negros. 

That in February 1943 I came to Manila and worked in 
the Bank of Taiwan, Manila until May, 1944 when I was 
transferred to the Bank of Taiwan, Bacolod and that I was 
with the Bank of Taiwan, Bacolod until December, 1944. 

That during my employment at the Bank of Taiwan, 
Bacolod, there were only two banks operating in Bacolod, 
The Philippine National Bank and the Bank of Taiwan. 

That I served in the General Affairs Section of the 
Bank of Taiwan and was personally familiar with its 
activities. That the Bank of Taiwan operated only under 
the orders of the Japanese Military Authorities, making 
loans and payments after permission was given by the Japa- 
nese Military Authorities and did not conduct general 
banking activities except in a few matters. That I had daily 
access to the vaults and at no time during my employment 
at the Bank of Taiwan, Bacolod were there any Philippine 
prewar pesos on hand or used in the Banks activities. 

That after leaving the Bank of Taiwan in December, 1944, 
I joined the Japanese Army and was stationed at Bacolod. 

That in January, 1945 and February, 1945 I used to visit 
the Bank of Taiwan, Bacolod, during my off-duty hours. 

That from my personal observations on my visits to the 
Bank of Taiwan, Bacolod, during January and February, 
1945, there were only Japanese pesos in the vault of the 
Bank of Taiwan, Bacolod. 
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That the Bank of Taiwan, Bacolod, was a small bank with 
four Japanese, including myself, and five Filipino clerks. 

That I am the only living survivor of the four Japanese 
employed at the Bank of Taiwan, Bacolod. 

This statement consisting of two pages, signed by me 
the Seventeenth of March, 1960, in the city of Nagoya, 
Japan. 

/s/ Taira 
Kounrgatsv Tama 
JAPAN 


CITY OF NAGOYA 
CONSULATE OF THE 
UNITED STATES OF AMERICA, SS: 


Subscribed and sworn to before me on this 17th day of 
March, 1960. The Consulate assumes no responsibility for 
the contents of this document. 


/s/ Harvey Feldman 


Harvey J. FetpMan 
Vice Consul of the United States of 
America in and for Nagoya, Japan. 


P.N.B. Exhibit 11 
STATEMENT 


I, Michizo Matsumoto, residing at No. 1-30 Chofu, Mine- 
machi, Ohta-ku, Tokyo, Japan, and employed as Man- 
aging Director of the Japan Aircraft Maintenance Com- 
pany Ltd., make the following statement: 


1) That I entered the service of the Bank of Taiwan in 
1933 and left said employment in 1944. 


2) That I opened the Bank of Taiwan Branch in Baco- 
lod, Negros Occidental, Philippines in 1942 and became the 
manager thereof from June 1942 to August 1943, inclusive. 
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3) That in June 1942 I came from Manila with Japanese 
pesos in the amount of about one million pesos (P1,000,- 
000.00) and opened the Bacolod Branch of the Bank of 
Taiwan. 

4) That the Bank of Taiwan, Bacolod Branch was under 
the supervision of the Bank of Taiwan, Manila Branch. 


5) That during my employment as Manager of the Bank 
of Taiwan Bacolod Branch from June 1942 to August 1943, 
the Bank of Taiwan Bacolod Branch had only Japanese 
pesos as its circulating currency and did not have any 
prewar Philippine pesos. 

6) That the Bank of Taiwan Bacolod Branch operated 
under the military authorities and under their direction 
made loans for planting cotton and rice. 

Micuizo Matsumoto 
(Affiant) 
JAPAN 


CITY OF TOKYO 
EMBASSY OF THE UNITED STATES OF AMERICA 


SS: 
Subscribed and sworn to before me this eighteenth day 
of March, A.D. 1960. 


Roserr S. Srevens, JR. 
Vice Consul of the United States 
of America duly commissioned 
and qualified 


P.N.B. Exhibit 12 
STATEMENT 


I, Hiroshi Tamura, of legal] age, Japanese, residing at 
No. 5648 Kamiitabashi 5-chome, Itabashi-ku, Tokyo, Japan, 
and employed by the Japan Overseas Finance Corpora- 
tion as Managing Director, make the following statement: 
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1) That I was employed as Manager of the Bank of Tai- 
wan, Manila Branch from December 1942 to January 1945. 


2) That the Bank of Taiwan, Manila Branch, supervised 
the operations of the Bacolod Branch of the Bank of Tai- 
wan from June 1942 to January 1945. 


3) That to the best of my personal knowledge the Bank 
of Taiwan, Bacolod Branch, never had prewar Philippine 
pesos in its vaults or used prewar Philippine pesos in its 
operations. 


4) That in my capacity as Manager of the Manila Branch 
of the Bank of Taiwan which supervised the Bacolod 
Branch of the Bank of Taiwan, there were no Philippine 
prewar pesos contained in the statement of resources or 
operating funds of the Bank of Taiwan during the above 
period up to January 1945. 


Signed in Tokyo, Japan, this nd day March 1960. 


Himosni Tamura 
JAPAN 
CITY OF TOKYO 
EMBASSY OF THE UNITED STATES OF AMERICA 
SS: 
Subscribed and sworn to before me this day of 
March, A. D. 1960. 
Rosert S. Stevens, JR. 
Vice Consul of the United States 
of America duly commissioned 
and qualified. 
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PN.B. Exhibit 13 


REPUBLIC OF THE PHILIPPINES 
CITY OF MANILA, SS: 


AFFIDAVIT 


I, Vicente F. Gustilo, of legal age, Filipino, married with 
residence and postal address at Cadis, Negros Occidental, 
after having been duly sworn in accordance with law, do 
hereby depose and state: 


1. That I was the war-time governor of the province of 
Negros Occidental from the period June 1943 to March 
1945; 

2. That as war-time governor, I was familiar with the 
general conditons of the province at the time; 


3. That there were only two (2) banks in operation dur- 
ing the period in Negros Occidental, namely, the Philippine 
National Bank in Bacolod which was a commercial bank 
and the Bacolod Branch of the Bank of Taiwan, Ltd., 
which was mainly a military bank for the Japenese forces 
and at the same time engaged in the granting of crop loans 
to help the war effort; 


4. That the pre-war legal tender Philippine pesos ac- 
quired a high value as against the Japanese Military notes 
at the time, that the people as well as commercial business 
did their best to accumulate the same and used instead the 
Japanese military notes in their daily operations. 


FURTHER AFFIANT SAYETH NOT. 


In Witness Whereof, I have hereunto signed this affidavit 
at the City of Manila, Philippines on the 15th day of 
March, 1960. 


/s/ V. F. Gastilo 
Vicente F. Gusti1o 
Affiant 
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Subscribed and sworn to before me at the City of Manila, 
Philippines, on this 15th day of March, 1960, affiant having 
exhibited to me his Residence Certificate No. A- 
issued at the City of Manila on February 26, 1960. 


/s/ Serita Taddaran-Altamipan 
Notary Public 
Until December 31, 1960 


P.N.B. Exhibit 14 
REPUBLIC OF THE PHILIPPINES 
CITY OF MANILA, SS: 
AFFIDAVIT 


I, Felix De La Costa, of legal age, Filipino, married, 
with residence and postal address at c/o The Philippine 
Bank of Commerce, Manila, Philippines, after having been 


duly sworn in accordance with law, do hereby depose and 
state: 


1. That, I was the Assistant Bank Commissioner at the 
outbreak of the war in 1941, and from 1942 to 1943, assist- 
ant director of the Bureau of Financing and subsequently, 
Director of the Bureau of Credits and Investments under 
the then occupation Government in the Philippines up to 
early 1945. 


2. That in above capacity, I am familiar with the general 
banking conditions at the time ; 

3. That there were only two (2) banks in operation dur- 
ing the period in Occidental Negros, namely, the Philippine 
National Bank in Bacolod which was a commercial bank 
and the Bacolod Branch of the Taiwan, Ltd., which was 
mainly a military bank for the Japahese forces and at the 
same time engaged in the granting of crop loans to help the 
war effort; 
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4. That the pre-war legal tender Philippine pesos ac- 
quired a high value in relation to the Japanese Military 
notes at the time, that the people as well as commercial 
business houses did their best to accumulate the same and 
used instead the Japanese military notes in their daily 
operations. 


FURTHER AFFIANT SAYETH NOT. 


In Witness Whereon, I have hereunto signed this affidvait 
at the City of Manila, Philippines, on this 16th day of 
March, 1960. 

/8/ FEurx DE La Costa 
Felix De La Costa 
Affiant 


Subscribed and sworn to before me at the City of Manila, 
Philippines, on this 15th day of March, 1960, affiant having 
established to me his Residence Certificate No. A-493338, 
issued at Mandaluybng, Rizal on January 27, 1960. 


/8/ Serita Taddaran-Altamipan 
Notary Public 
Until December 31, 1960 


P.N.B. Exhibit 15 


REPUBLIC OF THE PHILIPPINES 
CITY OF MANILA, SS: 
AFFIDAVIT 


I, Antonio De Las Alas, of legal age, Filipino, married 
with residence and postal address at 22 Kamlaon, Quezon 
City, after having been duly sworn in accordance with law, 
do hereby depose and state: 


1. That I was the Commissioner and later Minister of 
Finance of the Philippines during the Japanese Military 
Administration and the so-called Philippine Republic cov- 
ering the period from the year 1943 to early 1945; 
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2. That as war-time Minister of Finance I was also exer- 
cising the powers of the Board of Directors of the Philip- 
pine National Bank and exercising control and supervision 
over the operations of said Bank; 


3. That as Commissioner of Finance I was familiar with 
the emergency notes redemption program in 1943 of the 
Philippine Executive Commission, to exchange the pre-oc- 
cupation emergency notes with legal tender currency con- 
sisting of pre-war treasury and PNB notes in the Vicayan 
Islands in pursuance of the policy of attraction initiated 
by the occupation government; 


4, That I know that the Philippine National Bank had 
been designated by the Philippine Executive Commission 
upon orders of the Japanese Military Administration to 
undertake this redemption work, that the Philippine Execu- 
tive Commission did not furnish the Philippine National 
Bank with the necessary funds for the redemption program 
referred to in the preceeding paragraph and that it had to 
use its own funds for the purpose, nor did the Philippine 
National Bank place any amount to the credit of the war- 
time Philippine Government for the purpose ; 


5. That any and all amounts disbursed by the Philippine 
National Bank for this purpose were to be reimbursed by 
the Philippine Executive Commission pursuant to Execu- 
tive Order No. 136; and 


6. That there were no other banks in operation during 
the period in Occidental Negros except the branch of the 
Philippine National Bank and the Bank of Taiwan, Ltd., 
the latter bank functioning for the Japanese Military. 


FURTHER AFFIANT SAYETH NOT. 


In Witness Whereon, I have hereunto signed this affidavit 
at the City of Manila, Philippines on this 15th day of 
March, 1960. 

Antonio P, Denas Anas 
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Affiant 


Subscribed and sworn to before me at the City of Manila, 
Philippines, on this 15th day of March, 1960 affiant having _# 
established to me his Residence Certificate No. A-134430 ~ ‘ 
issued at Manila on January 13, 1960. 

/s/ Serita Taddaran-Altamipan 
Notary Public 
Until December 31, 1960 


P.N.B. Exhibit 16 


REPUBLIC OF THE PHILIPPINES 
CITY OF MANILA, SS: 


AFFIDAVIT 


J, Eduardo Z. Romualdez, of legal age, married, Filipino, 
residing at Mandahuyong, Rizal, Philippines after being 


duly sworn according to law, depose and say— 


1. That before the outbreak of the war and during the 
Japanese Occupation of the Philippines, I was the Chief 
Bank Examiner of the Government of the Commonwealth 
of the Philippines, later the Republic of the Philippines, 
covering a continuous period from September, 1933 to 
January, 1947; 

2. That to the best of my knowledge and belief, the 


amount of currency in circulation in the Philippines before 
the war amounted to P200,000,000.00; 


3. That in my considered opinion, proportionately before 
the outbreak of the war there would have been in circula- 
tion within the province of Negros Occidental P10 to P15 
million, considering the volume of business and scope of 
transactions in this area; 


4. That at the outbreak of the war, the Visayan Islands 
was cut off from the City of Manila; 
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5. That I am now the President of the Philippine Na- 
tional Bank. 


FURTHER AFFIANT SAYETH NOT. 


In Witness Whereof, I have hereunto signed this affidavit 
at the City of Manila, Philippines, this 15th day of March, 
1960. 


/s/ Evuazrpo Z. RomuaLpEz 
Edward Z. Romualdez 
Affiant 


Subscribed and sworn to before me at the City of Manila, 
Philippines, on this 15th day of March, 1960, affiant having 
exhibited to me his Residence Certificate No. A-1263 issued 
at Manila on January 4, 1960. 


/8/ Serita Taddaran-Altamipan 
Notary Public 
Until December 31, 1960 


P.N.B. Exhibit 17 
STATEMENT 


I, Harvey E. Jewett, make the following statement: 


That I am a Captain in the United States Army and I 
am presently on active duty at the Army Reserve Center 
at Kalispell, Montana; 

That early in April, 1945 I was an Infantry Lieutenant 
with the 160th Infantry, 40th Division which was engaged 
in combat operations near Bacolod City on the Island of 
Negros in the Philippines. The company under my com- 
mand was in the process of clearing an area of Japanese 
near Concepcion when a group of Filipino civilians were 
noticed digging in one area. I directed the company Ist 
Sergeant to watch them. After the Filipinos had dug up 
many wooden boxes we moved in and took possession of 
these boxes. The boxes were then opened in my presence 
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and I observed that they contained pre-war Philippine 
pesos. One of the boxes also contained books of a ledger 
type. I also recall that when we took possession of the 
boxes two of them were already broken open and contained 
only a small amount of pesos. From my personal observa- 
tion of these two opened boxes it is my opinion that except 
for the small amount of pesos remaining, these two boxes 
had been looted of their contents. 

The boxes with the pre-war Philippine pesos and the 
ledger books were loaded on to an Army truck and sent 
back through channels to the 40th Infantry Division Head- 
quarters at Bacolod. I do not recall the officer who was 
placed in charge of the truck when it left our area. 


/s/ Harvey E. JEWEIT 
Harvey E. Jewett 


ACKNOWLEDGEMENT 


STATE OF MONTANA 
COUNTY OF SS: 


On the day of 1960, before me, 
a Notary Public in and for the said County and State, per- 
sonally appeared Harvey E. Jewett, known be me to be the 
person whose name is subscribed to the within instrument, 
and acknowledged to me that he executed the same. 

In Witness Whereof, I have hereunto set my hand and 
affixed my seal the day and year above written. 


/s/ Apert A. Mmoy 
Notary Public 


Notary Public for the State of Montana. Residing at 
Kalispell, Montana. My commission expires 4/15/62. 
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Notice of Appeal 


Notice is hereby given that the plaintiff, Philippine 
National Bank, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the final 
judgment denying plaintiff’s motion for new trial, entered 
in this action on September 28, 1960. 

Dated: November 7, 1960 


Marraew E. McCarray 

1025 Connecticut Ave., N.W. 

Washington 25, D. C. 
Attorney for Plaintiff 
Philippine National Bank 


BRIEF FOR APPELLEE 


—— eo 


United States Court of Appeals 
For the District of Columbia Circuit 


No. 16,150 


Purwrine Nationay Bank, a Philippine corporation hav- 
ing its principal place of business in Manila, Philip- 
pines, Appellant, 

v. 


Rosert F. Kennepy, Attorney General of the United States 
of America and Successor to the Philippine Alien 
Property Administrator, 


and 
Exasetu Ruvev Smits, Treasurer of the United States of 
America, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


s , 0 
United States Court of Anpeagge V. Myron N 
Hon tik vine Jarre 0K 
District of Colnmbia Cireat Attorneys, Department of Justice 
ILEO Office of Alien Property 


APR 11 1961 Washington 25, D. C. 


r Attorneys for Appellees 
Soy by dleuta” : 


CLERK 


STATEMENT OF QUESTIONS PRESENTED 
iIn the opinion of the appellees the questions are: 


(1) Whether the court below or this Court has jurisdic- 
tion to entertain either a motion under Rule 60(b) (2), Fed- 
eral Rules of Civil Procedure, or an independent action to 
relieve the appellant from the final judgment entered in 
this case on July 1, 1958, on the basis of alleged newly dis- 
covered evidence where, on its face, the motion made for 
such relief was brought more than one year after the entry 
of judgment; and, if such motion is treated as an independ- 
ent action, whether it must set forth independent jurisdic- 
tional grounds for such action and must allege that the 
United States has consented so to be sued. 


(2) Assuming proper jurisdiction, whether the court be- 
low abused its discretion in denying the relief sought by 
the appellant for a new trial on the basis of newly discov- 
ered evidence and whether the findings inherent in such 
denial, namely, that the evidence could have been discov- 
ered by the exercise of due diligence in time for presenta- 
tion at the original trial or that the evidence is not of such 
material character and controlling nature as probably would 
have resulted in a different conclusion, or both, are clearly 
erroneous. 


I. The Court lacks jurisdiction to entertain either a motion or an 
independent action for a new trial based on newly discovered evidence 


(a) Under Rule 60(b)(2), FRCP, the motion is untimely 


(b) There is no jurisdiction to entertain appellant’s motion even 
if treated as an independent action because the United States 
has not consented to be sued 


II. The denial of appellant’s motion for a new trial was a proper 
exercise of the sound discretion of the District Court 


(a) Appellant did not exercise due diligence 


(b) The newly discovered evidence is insufficient being merely cor- 
roborative and cumulative 


(c) The newly discovered evidence, if received, could not possibly 
result in a different conclusion because the appellant is not 
its pre-vesting owner 


Conclusion 
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For the District of Columbia Circuit 


No. 16,150 


Parmurrine Nationau Bank, a Philippine corporation hav- 
ing its principal place of business in Manila, Philip- 
pines, Appellant, 

v. 


Rosert F. Kennepy, Attorney General of the United States 
of America and Successor to the Philippine Alien 
Property Administrator, 


and 


Exizasets Rupex Smrru, Treasurer of the United States of 
America, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The appellant instituted suit under Section 9(a) of the 
Trading with the Enemy Act, as amended (40 Stat. 411, et 
seq., 50 U.S.C. App. § 9(a)), to recover approximately 
?950,000 vested under that Act as Japanese property by 
Vesting Order No. P-285 dated August 5, 1947. This action 
was consolidated for trial with another action brought by 
the Bank of the Philippine Islands for the recovery of a 
portion of the same money seized under the same vesting 
order. These consolidated cases were tried before the court 
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without a jury in the latter part of March 1958. The Dis- 
trict Court filed its memorandum opinion, wherein it found 
and concluded that neither suitor had established its pre- 
vesting ownership of the vested property and, in the case 
of the appellant, that it had not established that the vested 
property was the same money that was transferred from 
jts Bacolod Branch in March 1945 (JA 308-328; 165 F. 
Supp. 100). Judgment was entered in favor of the defend- 
ants on July 1, 1958 (JA 329). 

Notices of appeal were duly filed and after argument this 
Court affirmed the judgment below on November 5, 1959 
(SA 6-10;! 108 U.S. App. D.C. 179, 281 F.2d 12).2 A peti- 
tion for rehearing in bane was denied by this Court on 
January 11, 1960 (SA 11). A petition for rehearing before 
the division was denied by the Court on August 9, 1960 
(SA 12). The petition for rehearing before the division 
had been held in abeyance by order of this Court entered 
January 15, 1960, pending determination of appellant’s 
motion for a new trial in the District Court (SA 11-12). 

On January 6, 1960, the appellant filed a motion to set 
aside the judgment and for a new trial on the ground of 
newly discovered evidence (SA 12). In support of said 
motion appellant submitted an affidavit of its counsel and 
several exhibits (SA 13-22, 27-39). On April 12, 1960, ap- 
pellant filed a supplement to his motion for a new trial to 
which was attached another affidavit of counsel and several 
additional exhibits’ (SA 23-26, 40-50). These affidavits and 
exhibits are discussed hereinafter in Point II of the argu- 
ment. 

After argument the District Court denied the motion for 
a new trial and entered its order thereon on September 21, 
1960, without opinion (SA 13). 


14(SA»? refers to the supplemental appendix printed as an appendix to 
the appellant’s brief. 


2 The Supreme Court denied certiorari on December 19, 1960 (364 U.S. 927). 


3 Appellant did not include in his supplemental appendix the supplement 
to his motion for a new trial but has included the exhibits thereto. 


3 
STATUTE AND RULE INVOLVED 


Rule 60(b), Federal Rules of Civil Procedure, provides 
in pertinent part as follows: 


Mistakes; Inadvertence; Excusable Neglect; Newly 
Discovered Evidence; Fraud, etc. On motion and upon 
such terms as are just, the court may relieve a party 
or his legal representative from a final judgment, or- 
der, or proceeding for the following reasons: .. . (2) 
newly discovered evidence which by due diligence could 
not have been discovered in time to move for a new 
trial under Rule 59(b);... The motion shall be made 
within a reasonable time, and for reasons (1), (2), and 
(3) not more than one year after the judgment, order, 
or proceeding was entered or taken. A motion under 
this subdivision (b) does not affect the finality of a 
judgment or suspend its operation. This rule does not 
limit the power of a court to entertain an independent 
action to relieve a party from a judgment, order, or 
proceeding, ... Writs of coram nobis, coram vobis, 
audita querela, and bills of review and bills in the na- 
ture of a bill of review, are abolished, and the proce- 
dure for obtaining any relief from a judgment shall be 
by motion as prescribed in these rules or by an inde- 
pendent action... . 


SUMMARY OF ARGUMENT 


There is no jurisdiction in any court to grant appellant a 
new trial on the basis of newly discovered evidence, absent 
fraud or misconduct of appellee. Such relief may be ob- 
tained only by a motion under Rule 60(b)(2), FRCP, or by 
an independent action. Since the judgment here was en- 
tered on July 1, 1958, and the motion for a new trial was 
made on January 6, 1960, the motion is untimely under 
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Rule 60(b) which requires such a motion to be made within 
a reasonable time and in no event more than one year from 
the entry of judgment. An independent action requires 
independent jurisdictional grounds to support it. When 
relief is sought from a judgment in favor of the United 
States, an action therefor may not be maintained unless the 
United States has consented so to be sued. The United 
States has not consented to be sued in an independent ac- 
tion for relief from a judgment in its favor. 

Jurisdiction aside, the granting or denying of relief from 
a judgment rests in the sound discretion of the trial court. 
In the original suit to recover money seized under the 
Trading with the Enemy Act, appellant had the burden of 
proving (1) the identity of the money seized with that 
which it claimed and (2) that it was the pre-vesting owner 
thereof. Appellant wrongly believed that the fact of iden- 
tity was accepted by appellees and admittedly it relied on 
“formal proof’’ to establish it. The alleged newly discov- 
ered evidence, obtained only after this Court had affirmed 
the judgment rendered in favor of appellees, consisted of 
affidavits which either corroborated or impeached appel- 
lant’s discredited witness, on whom it had relied at the trial 
for “‘formal proof’? of identity. The alleged newly discov- 
ered evidence relating to appellant’s pre-vesting ownership 
claim is demonstrably false or lacking in probative value. 

Where, as here, it is not shown that the newly discovered 
evidence could not have been discovered by the exercise of 
due diligence prior to the trial or in time to move for a new 
trial under Rule 59(b); the evidence is merely cumulative 
and corroborative; and it is patent that the newly discov- 
ered evidence, if offered at the trial, is not of such nature 
or character as would have resulted in a different conclu- 
sion, the trial court did not abuse its discretion in denying 
appellant’s motion for a new trial. 
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ARGUMENT 
INTRODUCTION 


This appeal is concerned only with the order denying ap- 
pellant’s motion for a new trial on the basis of newly dis- 
covered evidence. Involved in the consideration of this 
appeal is, first, a jurisdictional question and, if this hurdle 
is overcome, then, whether the court below abused its dis- 
cretion in denying the motion. In order for the appellant 
to have prevailed, it was necessary that it establish that the 
newly discovered evidence could not have been discovered 
by the exercise of due diligence in time to have moved for 
a new trial under Rule 59(b), FRCP; it must also establish 
that the newly discovered evidence is of such material char- 
acter and controlling nature as would probably have re- 
sulted in a different judgment had it been offered at the 
trial. English v. Mattson, 214 F.2d 406, 409 (CA 5, 1954). 
Cumulative or corroborative evidence is insufficient. 

This appeal does not bring before this Court, either by 
way of rehearing or reargument, the appeal from the judg- 
ment of July 1, 1958, which has already been decided by 
this Court (Matter of Marachowsky Stores, 188 F.2d 686 
(CA 7, 1951); Saenz v. Kennedy, 178 F. 2d 417 (CA 5, 
1950)); and this Court has already denied by its order of 
August 2, 1960, appellant’s motion for leave to file a sup- 
plemental brief with respect to the then pending petition 
for rehearing in its effort to have the denial of the motion 
for a new trial considered in the earlier appeal. 

The argument of appellant and all cases cited by it in 
support thereof amount to nothing more than an attempt 
to reargue the original appeal. The general principles of 
law relating to the probative value of circumstantial evi- 
dence or the extent to which a court or jury may speculate 
about defenses are not germane to this appeal. Newly dis- 
covered evidence, to warrant relief from a judgment or a 

new trial, must do more than cast doubt on the thinking 
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aloud of the trial judge‘ or merely furnish additional cor- 
roborative or cumulative circumstantial evidence. The 
newly discovered evidence must show that it would be un- 
conscionable to let the judgment stand—not simply that the 
defeated party might have a better chance of success on & 
retrial. Pickford v. Talbot, 225 U.S. 651, 657. 


I 


THE COURT LACES JURISDICTION TO ENTERTAIN EITHER A 
MOTION OR AN INDEPENDENT ACTION FOR A NEW TRIAL 
BASED ON NEWLY DISCOVERED EVIDENCE 


(a) Under Rule 60(b)(2), FRCP, the Motion Is Untimely 


To the extent that the appellant seeks relief from a final 
judgment on the basis of newly discovered evidence under 
Rule 60(b), its motion therefor has not been timely brought." 
Bule 60(b) provides that the Court may relieve a party 
from a final judgment for, among other reasons, newly dis- 
covered evidence which by due diligence could not have been 
discovered in time to move for a new trial under Rule 


59(b).* This motion is required to be made within a rea- 
sonable time, but in no event more than one year after the 
Judgment was entered. The judgment in the instant case 
was entered on July 1, 1958 (JA 329); appellant’s motion 
for a new trial was made on January 6, 1960 (SA 4, 12)— 
more than a year and a half after entry of jadgment. 


4The speculative comments of the trial judge were not his findings. The 
trial judge merely said that there may have been other banks operating in 
the Islands and they may have had transactions with the Bank of Taiwan 
similar to those of appellant, and the court noted that there was nothing 
in the record to show otherwise (JA 324). 


5The appellant states that the jurisdiction of this Court is founded on 
Bule 60(b) and on two Supreme Court cases (Br. 5). Neither Rule 60(b) 
nor the cases cited refers to or involves appellate jurisdiction of this or any 
other court. It can only be assumed that the reference to Rule 60(b) 
and the cases cited in its jurisdictional statement provide the predicate 
for the a it’s brief that somewhere within the confines of the Rule or 
the principles of law enunciated in the cited cases he is entitled to some 
relief before some court. 


6 Bale 50(b) requires that a motion for a new trial shall be served no later 
than ten days after the entry of judgment. This time may not be enlarged. 
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The one-year period prescribed in Rule 60(b) within 
which a motion for a new trial may be made on the basis 
of newly discovered evidence is a maximum period com- 
puted from the entry of the final judgment, and that time 
may not be enlarged. Rule 6(b), FRCP. Nor is the time 
enlarged by the taking of an appeal. See Moore’s Federal 
Practice (2d Ed.), Vol. 7, pp. 320-321, notes 36 and 37. See 
also Barron & Holtzoff, Federal Practice & Procedure 
(1958), Section 1330. 

Since this motion for a new trial was made more than one 
year after entry of the final judgment, the District Court 
was without jurisdiction to entertain it, and the relief 
sought must be denied. 


(b) There Is No Jurisdiction to Entertain Appellant’s Motion 
Even if Treated as an Independent Action Because the 
United States Has Not Consented to be Sued 


By its terms Rule 60(b) abolishes writs of coram nobis, 
coram vobis, audita querela, and bills of review but re- 
serves the power of the court to entertain an independent 


action to relieve a party from a judgment. The Rule also 
provides that the procedure for obtaining relief from a 
judgment shall be either by a motion as prescribed by the 
Rules or by an independent action. Although appellant 
here proceeded by way of motion, it has sometimes been 
held that the courts shall look to the substance rather than 
the form, and if a party proceeds by motion when he should 
have proceeded by independent action, the motion will be 
treated as an independent action and vice versa. Hadden 
v. Rumsey Products, 196 F. 2d 92 (CA 2, 1952) ; Sebastiano 
v. United States, 103 F. Supp. 278, affirmed 195 F. 2d 184 
(CA 6, 1952). But see contra, Ma Chuck Moon v. Dulles, 
937 F.2d 241 (CA 9, 1956). 

It is not at all clear, absent fraud, that relief from a judg- 
ment in the form of a new trial on the basis of newly dis- 
covered evidence is available by independent action. United 
States v. Throckmorton, 98 U.S. 61. If such an action does 
lie, it must be shown that the enforcement of the judgment 
by the successful party is manifestly unconscionable. Pick- 
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ford v. Talbot, 225 U.S. 651. If the appellant has cited 
Craig v. Smith, 100 U.S. 226, in its jurisdictional statement 
to suggest that because a new trial was obtainable on newly 
discovered evidence by bill of review, before the adoption 
of the Federal Rules of Civil Procedure, then an independ- 
ent action for such relief will now lie, it misreads the case 
and the law. <A bill of review was an ancillary proceeding 
not an independent action, and although that form of relief 
has now been abolished, its substance is available by motion 
under its substitute, Rule 60(b), FRCP. See Moore’s Fed- 
eral Practice (2d Ed.), Vol. 7, Section 60.36, p. 602. 

In any event, an independent action must be supported 
by independent jurisdictional grounds, and if the judgment 
from which relief is sought is in favor of the United States, 
the consent of the United States so to be sued must have 
first been granted. Zegura v. United States, 104 F.2d 34 
(CA 5, 1939) ; Sebastiano v. United States, supra; Jones v. 
Watts, 142 F.2d 575 (CA 5, 1944), certiorari denied, 323 
U.S. 787; Avery v. United States, 79 U.S. (12 Wall) 304, 
307.7. And such consent statutes must be narrowly con- 
strued. United States v. Sherwood, 312 U.S. 584, 586, 590- 
592; Minnesota v. United States, 305 U.S. 382, 388. 

The United States has not consented to be sued in an in- 
dependent action for relief from a judgment. Absent such 
consent, a party may be relieved of a judgment in favor of 
the United States only in the manner provided by motion 
under Rule 60(b), and if such relief is sought on the basis 
of newly discovered evidence, the time is limited by the 
Rule to a reasonable time, not in any event to exceed one 
year. Since that time has here expired there is no jurisdic- 
tion in any court to give the appellant relief from this judg- 
ment on the basis of newly discovered evidence. 


7 Professor Moore, while recognizing that under existing authorities an 
independent action is not maintainable against the United States without its 
express authorization, nevertheless suggests that such an action should be 
maintainable against the United States, with or without its consent, when 
the action is brought in the court which rendered the judgment. Professor 
Moore relies for his view on the rationale enunciated in Pacific Railroad of 
Missouri v. Missouri Pacific Railway, 111 U.S. 505, 522, a case which did not 
involve the United States. 
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THE DENIAL OF APPELLANT'S MOTION FOR A NEW TRIAL 
WAS A PROPER EXERCISE OF THE SOUND DISCRETION OF 
THE DISTRICT COURT 

The grant or denial of relief from a judgment rests in the 

sound discretion of the trial court and will not be disturbed 
on appeal unless there has been an abuse of that discretion. 
Boomhower, Inc. v. American Automobile Ins. Co., 102 U.S. 
App. D.C. 144, 251 F. 2d 385 (1958); Smith v. Kincaid, 249 
F. 2d 243 (CA 6, 1957); Benson v. Vinson, Elkins, Weems 
& Searls, 255 F.2d 299 (CA 2, 1958). Where, as here, the 
appellant has not satisfied even the minimum requirements 
for setting aside a judgment on the basis of newly discov- 
ered evidence, the denial of relief is not an abuse of discre- 
tion but, on the contrary, is required by accepted legal 
principles which guide the exercise of a sound legal dis- 
cretion. 


(a) Appellant Did Not Exercise Due Diligence 


At the trial of the action which resulted in the judgment 
in favor of the appellees, from which the appellant seeks 
relief, the appellant and the Bank of the Philippine Islands, 
its consolidated plaintiff, obviously relied, erroneously, on 
the findings in the vesting order which seemingly identified 
the seized currency with the currency that had been in the 
Bacolod Branch of the appellant (JA 17-18; see appellant’s 
brief in No. 14808 in this Court, page 25). It is clear from 
the affidavit of appellant’s counsel submitted in support of 
the motion for a new trial in the court below that up to the 
time the case was tried in 1958 appellant’s counsel believed 
that there was never any doubt in the mind of anyone that 
the currency seized was identical with that which had been 
in the Bacolod Branch of the appellant. The affidavit de- 
votes almost three pages (SA 17-19) to the reasons why he 
considered the issues of identity not in dispute. The sec- 
ond affidavit of appellant’s counsel (SA 23-26), as well as 
his first (SA 20-22), shows clearly.that no effort was made 
by appellant or its counsel until after the trial of this mat- 
ter and the entry of the judgment adverse to it, to obtain 
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any evidence whatever in connection with the issue of iden- 
tity, and no real activity in that direction began until after 
affirmance of the judgment by this Court on November 5, 
1959. 

Indeed, appellant’s counsel justifies his failure to gather 
or search out evidence relating to the identity of the funds 
with the following statement in his affidavit (SA 19): 


It is submitted that in view of the general acceptance 

of the fact of identity ..., the PNB’s [appellant’s] 

reliance upon the testimony of Buenaventura to pro- 

vide the formal proof thereof was reasonable. Its 

ha ete of this eye witness met every demand of 
ue diligence.® 


The affidavit of appellant’s counsel does indicate some 
effort to locate Mr. Vargas before the trial (SA 16-17), but 
Mr. Vargas could only have been helpful, if at all, on the 
question of ownership, not identity, and his proffered testi- 
mony will be discussed under subpoint (c) of this point. 


(b) The Newly Discovered Evidence Is Insufficient Being 
Merely Corroborative and Cumulative 

It is also apparent that appellant’s efforts to obtain evi- 
dence not only were begun after the trial of this action had 
been concluded, but the efforts were directed primarily 
toward establishing that some of the speculative remarks 
of the trial judge were subject to disproof. For example, 
the trial judge pointed out that one of the witnesses for the 
appellant had stated that the Bank of Taiwan had Philip- 
pine currency of its own, and went on to speculate that 
there also may have been other banks operating in the 
Islands where the Bacolod Branch was situated from which 
the vested funds may have come (J.A 324; 165 F. Supp. 109). 
To disprove these speculations,” the appellant submits as 


8The matters which appellant’s counsel considered as giving rise to a 
‘general acceptance’? were held by the trial court and this Court to be 
legally insufficient (JA 17-25; SA 9-10). Buenaventura, the ‘‘eye witness’’ 
referred to, is the witness whose credibility the trial court found had been 
seriously impaired (JA 324). 

° This Court also referred with apparent approval to these short-comings 
of appellant’s proof (SA 8; 281 F. 2d 14-15). 
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part of its newly discovered evidence, the affidavits of Taira 
(SA 40-41), Matsumoto (SA 41-42), and Tamura (SA 42- 
43), stating that the Bank of Taiwan and the Bacolod 
Branch of the appellant were the only two banks operating 
in Bacolod and that the Bank of Taiwan had only Japanese 
pesos in its vault.2° Appellant also submits the affidavits 
of Gustilo (SA 44-45) and of De La Costa (SA 45-46)— 
both identically worded in their significant paragraphs— 
that the only two banks in Bacolod were the Bank of Taiwan 
and the Bacolod Branch of the appellant. The other evi- 
dence which the appellant offers on the question of identity 
consists of affidavits from Colonel Woehrle and Captain 
Jewett, the first of whom kept custody of the funds and 
made disbursements therefrom after its capture and the 
second of whom arrived at the place of capture of the funds 
shortly after it was dug out of its hiding place. Colonel 
Woehrle’s identity and whereabouts were known to the 
appellant before the trial. In fact, a communication re- 
ceived from him was offered in evidence by appellant and 
rejected by the trial court (JA 107-110, 172-173). A month 
after this Court affirmed the judgment of the District Court 
appellant’s counsel received a letter, and a week later an 
affidavit, from Colonel Woehrle stating that he had located 
a rough Cash Blotter covering the cash in his possession 
while in the Philippines (SA 32-39). The identity of Cap- 
tain Jewett as the infantry lieutenant who first took pos- 
session of the boxes containing Philippine pesos was as- 
certained apparently some time in 1960 (SA 49). 

Neither Colonel Woehrle nor Captain Jewett can know of 
their own personal knowledge whether the Philippine pesos 
which were delivered into their hands were or were not the 
same currency which had been in the possession, some 
weeks prior to its capture, of the Bacolod Branch of the 
appellant. Each of them, however, had spoken to Mr. 
Buenaventura, the acting manager of the Bacolod Branch 
of the appellant at or about the time of the capture, and 


10 The affidavits of Matsumoto and Tamura are in flat contradiction of the 
testimony of appellant’s vice-president on the kind of money used by the 
Bank of Taiwan (JA 183). 
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their statements coincide with some of those to which Mr. 
Buenaventure testified at the trial. The obvious purpose 
of submitting these affidavits of Colonel Woehrle and Cap- 
tain Jewett is to bolster the credibility of and to corrobo- 
rate Mr. Buenaventura because the trial court specifically 
stated (JA 324) that Mr. Buenaventura’s credibility had 
been seriously impaired on cross-examination. 

The evidence proffered by the appellant is merely cumu- 
lative and corroborative, and such evidence is insufficient 
to support a motion for a new trial. Rowlik v. Greenfield, 
87 F. Supp. 997 (E.D. Pa., 1949). Moreover, the evidence 
is not of such material nature and controlling character as 
would require a different conclusion on the question of 
identity if it had been received. Colonel Woehrle’s records, 
having an opening date more than two months after any 
currency was delivered by the Bacolod Branch of the ap- 
pellant to the Bank of Taiwan, and more than one month 
after the capture of the currency, differ substantially, with 
one exception, in the amounts posted by him from the 
amounts delivered by the appellant to the Bank of Taiwan. 
The several statements offered which indicate, contrary to 
sworn testimony in the record (JA 183), that the Bank of 
Taiwan had only Japanese military pesos and no Philippine 
pesos in its vaults, and that the Bacolod Branch of the 
appellant and the Bank of Taiwan were the only two banks 
in Bacolod, do not negative any other source of Philippine 
pesos, either with the Bank of Taiwan or in the boxes found 
by American troops, to such an extent that it can be said 
that if such evidence had been received, a different judg- 
ment on the question of identity would probably have re- 
sulted. 


(c) The Newly Discovered Evidence, if Received Could Not 
Possibly Result in a Different Conclusion Because the 
Appellant Is Not Its Pre-vesting Owner 


Even if it be assumed, arguendo, that the proffered testi- 
mony would establish the identity of the currency seized 
with the currency that had been in the possession of the 
Bacolod Branch of the appellant, this circumstance would 
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not require a different judgment from the one from which 
telief is sought because appellant was required to establish 
in the original suit not only the identity of the currency, 
but also that it was the pre-vesting owner thereof. 

The appellant’s brief does not deal with the question of 
ownership, stating (Br. 4) that, if this Court decides that 
a new trial should be granted on the question of the identity 
of the funds, it will make a motion before this Court re- 
questing that it reinstate the prior appeal to pass on the 
appellant’s points on ownership and illegal seizure, which 
this Court found unnecessary to reach on the prior appeal. 
It is incumbent upon the appellant, however, to show on 
the basis of the record as it now stands that the newly dis- 
covered evidence is of such nature and character that if 
it had been received, the judgment from which relief is 
sought could not stand and the result would probably have 
been different. Fulenwider v. Wheeler, 262 F. 2d 97, 100 
(CA 5, 1959); English v. Mattson, supra. It is, therefore, 
necessary that the appellant show, now, that the newly 
discovered evidence would also require a result on the 


question of ownership different from that reached by the 
trial judge. 


The newly discovered evidence offered by the appellant 
on the question of ownership is confined to the affidavit of 
Vargas (SA 29-30) and the affidavit of Alas (SA 46-48). 
Mr. Vargas states that he was Chairman of the Philippine 
Executive Commission (the Japanese puppet government) 
and that to the best of his knowledge and belief neither the 
Philippine civilian government nor the Japanese military 
administration furnished the appellant with the necessary 
funds for the redemption program, and that it had to use 
its own funds for that purpose, and the funds used were 
to be reimbursed by the Japanese military administration. 
Mr. Alas states that he was the wartime Minister of 
Finance who exercised the powers of the board of directors 
of the Philippine National Bank, and he states that the 
Philippine Executive Commission did not furnish the 
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appellant with the funds necessary for the redemption 
program, and that it had to use its own funds for that 
purpose, and that the funds used were to be reimbursed by 
the Philippine Executive Commission. Mr. Alas states 
further that the appellant did not place any amount to the 
credit of the wartime Philippine government for the cur- 
rency redemption work. These statements by these two 
affants are unassailably contradicted by the evidence in 
the record. 


The record shows that prior to the Japanese occupation 
of the Philippine Islands in December 1941 the American 
High Commissioner directed all banks in Manila to 
surrender their Philippine currency; the appellant com- 
plied, leaving itself devoid of any Philippine currency 
(JA 63). The chief accountant for the appellant testified 
that he did not know the source of the Treasury certificates 
or other Philippine currency with which the appellant 
reopened its business under the Japanese occupation on 
February 3, 1942 (JA 139-140). The appellant, however, 
was the clearing house for all banks operating under 
the Japanese occupation until mid-1942 when the Jap- 
anese established a financial agency in Manila known 
as the Southern Regions Development Bank (hereinafter 
‘‘Nampo’’). Nampo’s functions, among other things, were 
to disburse payments for the army and to issue Japanese 
military currency. On March 5, 1943, the appellant had 
on deposit in its account with Nampo a little over 
6,000,000, of which ®3,700,000 were in Philippine Treasury 
certificates and its own notes (JA 70-72). On March 9, 
1943, when Nampo shipped 74,042,400, one-half to the 
Bacolod Branch and the other half to the Doilo Branch of 
the appellant, the appellant’s records show that it credited 
its ‘Due from Nampo’’ account on its books in the entire 
amount of 4,042,400. The counter-entries on the 
appellant’s books consisted of debits of half the amount 
to its “Due from Bacolod Branch’’ and the other half to 
its ““Due from Iloilo Branch’’ (JA 73, 249). These entries 
were made ‘‘pending arrangement with Central Adminis- 
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trative Organization for whose account the cash was sent’’ 
(JA 211).™ 


On March 11, 1943, the branch accounts show a credit 
in the identical amounts as the debits of March 9 with the 
following comment: 


To reverse entry March 9 re cash rem. to you through 
Nampo . . . in as much as above amt. was shipped 
for acc. of Central Administrative Organization. 
[JA 73-74, 211, 256, 258] 


Also on March 11, 1943, the appellant’s accounts receivable 
account shows a debit in the amount of 4,042,400 due 
from the Central Administrative Organization (JA 76, 
952). The branch accounts were subsequently changed 
on April 6, 1943, to show the credit on an account estab- 
lished for the Central Administrative Organization 
(JA 277, 279). 


The foregoing entries show that the appellant regarded 
any Philippine pesos earmarked for use in the redemption 
program, regardless of the source of the funds, as due 
and owing to it from the Japanese puppet government. 
This, at least, constitutes the creation of a debtor-creditor 
relationship and negatives ownership in the appellant. 
These entries further show that the affidavit of Mr. Alas 
(SA 46-47), which states positively that the appellant 
did not place any amount to the credit of the wartime 
Philippine government for the purpose of the redemption 
program, is demonstrably false. 


If we assume for the sake of argument that the funds 
which were found in the hills of Negros by American 
armed forces were the same funds which the Bank of 
Taiwan at Bacolod had received from the Bacolod 
Branch of the appellant, there is nevertheless additional 
conclusive evidence, over and above the foregoing book- 
keeping entries, now in the record showing that the 


11 The Central Administrative Organization is the name sometimes used 
for the Philippine Executive Commission, the Japancse puppet government 
in the Philippines (JA 137). 
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appellant has no claim whatsoever to the ownership of 
these funds. On March 1, 1945, the manager of the Bank 
of Taiwan notified the acting manager of appellant’s 
Bacolod Branch that all Philippine notes carried upon 
appellant’s branch books were directed to be turned over 
to the Bank of Taiwan (JA 212). After obtaining con- 
firmation in writing from the Japanese high command in 
Bacolod that the demand of the Bank of Taiwan was by 
order of the Japanese Imperial Forces, the acting manager 
of appellant’s branch at Bacolod turned over to the Bank 
of Taiwan 1,090,041 Philippine pesos (JA 166-167, 213). 
The appellant’s acting manager at Bacolod, Mr. Buena- 
ventura, testified at the trial that, pursuant to arrangement 
made between himself and the manager of the Taiwan 
Branch at the time of the delivery of the Philippine notes 
on March 2, 1945, he established on the appellant’s branch 
books, in agreement with the Bank of Taiwan, an account 
called ‘“‘Due from Taiwan Bank—Special Account’ in 
which he entered the delivered sum of #1,090,041 (JA 173- 
174). Mr. Buenaventure stated that he did not want to 


treat the transaction as an ordinary inter-banking clearing 
account because he expected the amount delivered to be 
paid back by the Bank of Taiwan in equivalent currency 
and that in opening the special account it was his purpose 
to make the Bank of Taiwan the debtor of appellant in 
that amount (JA 173-175). 


These records decisively show that the appellant is not 
the owner of the seized property, but that, if anything, it 
may be a creditor of the Japanese government, the 
Philippine puppet government, the Bank of Taiwan, or all 
three. A creditor may not maintain a suit under Section 
9(a) of the Trading with the Enemy Act. He is relegated 
to the administrative remedies provided in Section 34 of 
that Act, as amended, and that remedy is exclusive under 
subdivision (i) of that Section (60 Stat. 925, 50 U.S.C. App. 
§34(i)). Cabell v. Markham, 69 F. Supp. 640, affirmed 
sub nom. Cabell v. Clark, 162 F. 2d 153 (CA 2, 1947). 


17 


CONCLUSION 


There is no jurisdiction to grant relief to the appellant 
from the judgment entered in favor of the appellee on 
July 1, 1958, on the basis of newly discovered evidence 
because a motion for such relief is untimely under Rule 
60(b), FRCP, and the United States has not consented to 
be sued for such relief in an independent action. 


Apart from the jurisdictional grounds, the appellant has 
not shown that the alleged newly discovered evidence which 
it proffers could not have been found by the exercise of 
due diligence prior to the trial; the newly discovered 
evidence is not of such material nature or controlling 
character as would probably result in a different con- 
clusion if received—it is at best cumulative and corrobora- 
tive on the question of identity or false and non-probative 
on the question of ownership. The trial court did not abuse 
its discretion in denying appellant’s motion for a new trial 
on the basis of newly discovered evidence, and its order 
should be affirmed. 


Respectfully submitted, 


Pau V. Myron 
Invine JAFFE 
Attorneys, Department of Justice 
Office of Alien Property 
Washington 25, D. C. 
Attorneys for Appellees 
April 1961. 
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REPLY BRIEF FOR APPELLANT 


I. THE DISTRICT COURT HAD JURISDICTION TO GRANT THE 
RELIEF REQUESTED 


Appellees contend that the District Court was without 
jurisdiction to entertain appellant’s motion because it was 
not made within ten days after the entry of judgment as 
required by Rule 59, F.R.Civ.P., governing new trials, nor 
within one year after the entry of judgment as required by 
Rule 60, F.R.Civ.P., governing relief from judgments or 
orders (Br. for Appellees, pp. 6-7). 
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At the outset, appellant concedes that Rule 59 is inap- 
plicable to this case. Appellant also concedes that under 
Rule 60(b), a motion for relief from a final judgment on 
the ground of newly discovered evidence is untimely if 
made more than one year after the judgment was entered 
or taken. Appellant contends, however, that the District 
Court had power to afford relief from its decree under its 
general equitable powers which are recognized in the fur- 
ther provision of Rule 60(b), which provides that the 
Rule “does not limit the power of a court to entertain an 
independent action to relieve a party from a judgment, 
order, or proceeding * * * ’’. 


The time limitation which Rule 60(b) imposes upon mo- 
tions for a new trial, does not apply to independent actions 
brought under the Rule. This is apparent from a reading 
of the provision and was recognized by the Advisory Com- 
mittee, which stated in this regard: 


“If the right to make a motion is lost by the ex- 
piration of the time limits fixed in these rules, the 
only other procedural remedy is by a new or inde- 
pendent action to set aside a judgment upon those 
principles which have heretofore been applied in such 
an action. Where the indepedent action is resorted to, 
the limitations of time are those of laches or statutes 
of limitations.’? Notes of Advisory Committee on 
Amendments to Rules, following Rule 60, in 28 
U.S.C.A. at p. 123. 


It is thus clear that even though appellant’s Motion was 
barred because it was not brought within one year after 
the entry of judgment in this case, appellant could bring, 
and the court below had power to hear, an independent ac- 
tion for relief from the judgment.’ Appellees do not dis- 


1 The precise problem arose in West Virginia Oil ¢ Gas Co., Ino. v. George Ez. 
Breece Lumber Co., Inc., 213 F.2d 702 (5th Cir., 1954). In that case, the 
complaint sought relief from a judgment, entered more than one year prior 
to the complaint, on the ground that the judgment was based upon a mutual 
mistake of the parties. One of the contentions made by defendant for dia- 
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pute this; indeed they have expressly conceded that it is 
correct (Br. for Appellees, pp. 3, 7).2_ They argue, how- 
ever, that this principle does not apply when, as in this case, 
the United States is the defendant. 


Appellees’ effort to exempt themselves from the effect 
of the principle that the time limitation in Rule 60(b) does 
not preclude an independent action is based upon a truly 
ingenuous argument: The United States cannot be sued 
save by its consent, and it has not consented to be sued in 
an independent action for relief from a judgment. (Br. 
for Appellees, p. 8). In support of this argument, the 
Government has cited four cases: Zegura v. United States, 
104 F. 2d 34 (5th Cir., 1939), cert. denied, 308 U.S. 586; 
Sebastiano v. United States, 103 F. Supp. 278 (N.D. Ohio, 
1951), affirmed, 195 F. 2d 184 (6th Cir., 1952); Jones v. 
Watts, 142 F. 2d 575 (5th Cir., 1944), cert. denied, 323 U.S. 
787; and Avery v. United States, 79 U.S. (12 Wall.) 304. 


—_—_——— 
missal of the complaint was that Rule 60(b) imposed a one year time limita- 
tion on motions seeking relief from a judgment on the ground of mistake. 
With respect to this contention, the Court held: 


‘‘From a perusal of the six reasons under Rule 60(b) for relief from 
a final judgment, we find that the relief sought by the plaintiff herein 
comes under 60(b)(1) relating to mistake, inadvertance, surprise, or 
excusable neglect. However, since Rule 60(b) furthor provides that such 
relief may be obtained no more than one year after the judgment com- 
plained of was rendered, plaintiff herein is precluded from proceeding 
under that part of the rule. * * * Plaintiff is relegated, therefore, to an 
independent action seeking relief from the judgment, and he cannot pre- 
vail in such action except on the principles which the courts have his- 
torically applied to the independent action in equity to reform a judg- 
ment. Notes of Advisory Committee on Amendment to Rules, 1946.’’ 
213 F. 2d at 705-06. 


2 The Government also concedes that an independent action for relief from 
a federal judgment may be treated as a 60(b) motion; and, conversely, a 
60(b) mction may be treated as the institution of an independent action— 
the substance, rather than the form of the pleading, is controlling. (Br. for 
Appellees, p. 7). See authorities cited in n.10, infra. 
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Of these cases, Sebestiano’ and Avery’ are plainly in- 
appropriate. Both of those cases simply held that a party 
cannot be relieved from the operation of a judgment if 
he had a defense but, through his own fault, failed to pre- 
sent it. 


There thus remains of the Government’s ‘‘authorities”’ 
Zegura v. United States and Jones v. Watts. Appellant 
concedes that these decisions appear to support the Gov- 
ernment’s view. However, the language in these decisions 
are far from models of clarity, and we confess to difficulty 
as to exactly just what was intended as the ratio decidendi 
in these cases.* 


In any event, none of the cited cases* have decided the 
precise issue presented in this case: Whether an inde- 
pendent action, within the meaning of Rule 60(b), is a new 
action so as to require an independent jurisdictional basis 
(including the consent of the United States to be sued); or 


3In Sebastiano, a denaturalization case, the Court paid lip service to the 
principle advanced by the Government. However, contention was there made 
that the motion to vacate, ‘‘while taking the appearance of an independent 
action, is nevertheless no other or different in nature and essence from pro- 
ceedings brought under favor of Fed. Rules Civ. Proc. rule 60(b) (6), 28 
USC.A.’? 103 F. Supp. at 279. This, of course, is the very question at 
issue here, and this question was expressly left undecided in Sebastiano. 


«In Avery, the Court decided the case on the single ground that Avery had 
failed to raise at the trial a defense which he should have presented, and the 
Court’s further observation at the very end of its opinion respecting audita 
querala against the United States was obviously gratuitous and a classic 
instance of obiter dictum. 

8 In Zegura, the Court implied that plaintiff ’s action could have been main- 
tained had his supplemental bill to review for newly discovered evidence pre- 
sented facts contrary to the original decision. 104 F. 2d at 36. 

In Jones v. Watts, the Court indicated that ‘‘the remedy by motion in the 
cause is available’’ and that when the ‘‘government invokes the aid of the 
court as a litigant it stands as any other litigant ...’’ 142 F.2d at 577. 


€ At p. 8 of its Brief, the Government asserts that the Zegura, Sebastiano, 
Jones and Avery cases hold that ‘‘an independent action must be supported 
by independent jurisdictional grounds, and if the judgment from which relief 
is sought is in favor of the United States, the consent of the United Btates 
20 to be sued must have first been granted.’’ 
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whether it is ancillary to the original action, and rests 
upon the jurisdiction which supported the original action.” 


It is highly significant that the Government has failed 
to cite a decision which has clearly answered this question 
and which, in addition, expressly declined to follow the 
Zegura case. This decision, also a denaturalization case, 
is United States v. Kunz, 5 F.R.D. 391 (S.D.N.Y., 1946), 
affirmed, 163 F. 2d 344 (2d Cir., 1947). 


Kunz, along with others, had his certificate of citizen- 
ship revoked. He did not appeal from the decision, but 
some of the other defendants did; and on their appeal the 
jadgments of denaturalization against them were reversed. 
Kunz thereupon moved to vacate the judgment of denat- 
uralization against him. Since the time for a motion under 
Rule 60 F.R.Civ.P., had elapsed, defendant contended that 
his application was in the nature of a bill of review. The 
Court observed that ‘‘It has been held that this court has 
no jurisdiction to entertain a bill of review against the 
United States because it is in effect a new suit and consent 
by the Government thereto is not shown.’’* 5 F.R.D. at 
393. The Court, nevertheless, held that Kunz’s petition 
“is a motion in the original action. It is not a new action.” 
5 F.R.D. at 393. The Court continued: 


coe * [T]he defendant is not limited to a separate 
action but may seek a bill of review, which proceeding 


7The Government, at p. 7 of its Brief, suggests that relief from a judg- 
ment on the basis of newly discovered evidence is unavailable by an independ- 
ent action in the absence of fraud. That this is manifestly not the case is 
clearly demonstrated by West Virginia OW g Gas Co., Inc. v. George E. 
Breece Lumber Co., Inc., 213 F.2d 702 (5th Cir., 1954) and Oliver v. City of 
Shattuck e: rel. Verslwis, 157 F.2d 150 (10th Cir., 1946). In theee cases, it 
was held, respectively, that the Court had power to grant relief from a judg- 
ment by way of an independent action on the grounds of ‘‘excusable neglect’? 
and ‘‘mistake’’—two of the bases for an independent action, in addition to 
newly discovered evidence, cited in Rule 60(b). And these decisions were 
in no way predicated upon any findings of fraud. 

8In support of this observation, the Court cited Zegura v. United States, 
supra, and two other cases to the same effect; but the Court cited Jones v. 
Watts, supra, as being to the contrary. 
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is not independent of but is ancillary to the main 
suit. To much the same effect are the cases of Bush 
v. United States, Jones v. Watts, and McGinn v. 
United States, supra. This motion may well be treat- 
ed as a bill of review. Central Hanover Bank & Trust 
Co. v. Wardman Real Estate Properties, D.C., 31 F. 
Supp. 685, 686.” (Emphasis added). 5 F.R.D. at 
393. 


Kumz is therefore unequivocal in holding that, even though 
the United States is the defendant, a bill of review, when 
the time limitation of Rule 60(b) has expired, will lie to 
vacate a judgment because the bill is ancillary to the main 
suit. See also, Bush v. United States, 13 Fed. 625, 628 
(D. Ore., 1882). 


It is noteworthy that the Kunz decision cites as support 
for the proposition that a bill of review is ancillary to the 
original action a decision of the District Court of this 
Cireuit, Central Hanover Bank & Trust Co. v. Wardman 
Real Estate Properties, Inc., 31 F. Supp. 685 (D. D.C., 
1940). In that case, approximately four years after the 
decree became final, plaintiff brought a motion under Rule 
60(b) to vacate a decree confirming the sale of mortgaged 
property and all antecedent proceedings. After holding 
that the motion to vacate must be considered under Rule 
60(b), which gives the court power to entertain an action 
to relieve a party from a judgment, the Court states: 


“The ancillary proceeding by bill of review was re- 
sorted to in equity to open up and, if proper, vacate 
or modify orders, judgments or decrees. That right 
is preserved by the saving clause of Rule 60(b), above 
quoted, and its exercise will be governed by the pro- 
cedure as it formerly obtained in proceedings in 


equity. ” 


“The court will treat these motions as bills of review 
because the relief sought is that commonly sought by 
such a bill.”” (Emphasis added). 31 F. Supp. at 688. 
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Appellant believes that the Kunz and Central Hanover 
Bank cases correctly state the law and fully support its 
position in this proceeding. 


And these are not the only authorities which embrace 
the concept of ancillary jurisdiction. In a lucid and care- 
fully reasoned discussion of the very question at issue here, 
Professor Moore observes: 


“While it would appear from authority that an inde- 
pendent action is not maintainable against the United 
States, absent some express authorization, we believe 
that such an independent action when brought in the 
court which rendered the judgment should be regarded 
as such a continuation of the former action, in accord- 
ance with the Pacific Railroad of Missouri® doctrine, 
that it is maintainable against the United States, with 
or without consent. And that elementary principles of 
fairness and justice demand this conclusion.”’ 7 
Moore’s Federal Practice (2d ed. 1955) 636-38. 


Professor Moore’s position is obviously predicated upon 
his expert understanding of the Federal practice prior to 
the adoption of the Rules, and the intention of those who 
framed the Rules. Prior to the Federal Rules, a bill of 


* Pacific Railroad of Missouri v. Missours Pacific Railway, 111 U.S. 505. 
See also Carey v, Houston § T.C. Ry. Co., 161 U.S. 115. 

The Government seeks to attenuate the clear import of the Pacific Ratlroad 
case and Professor Moore’s learned analysis by stating that the case did not 
involve the United States. (Br. for Appellees, p.'8, n. 7). That this argument 
is specious is demonstrated by the fact that there is nothing within the con- 
fines of the Paotflo Ratlroad case to even remotely indicate that the holding 
would have been different if the United States had been the defendant. The 
Government does not, and indeed cannot, point to a single line of the Supreme 
Court’s decision to support this narrow reading. When called upon to answer 
a bill of review, the United States is not sued in any proper sense of the term, 
but only to show why a decree which it has against the plaintiff shall not be 
modified or reversed. Bush v. United States, 13 Fed. 625, 628 (D. Ore., 1882). 

It should also be noted that the Government’s argument is negated by one 
of the cases on which it relies. Zegura v. United States, supra, involved a 
bill of review against the United States, and the Court cited the Paoific Rail- 
road case for the proposition that a bill of review is an ancillary bill and is a 
continuation of the former suit. 104 F.2d at 35. 
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review on the ground of newly discovered evidence was 
proper to modify or reverse a decree. Craig v. Smith, 100 
U.S. 226, 233-34; Obear-Nester Glass Co. v. Hartford-Em- 
pire Co., 61 F. 2d 31 (8th Cir., 1932) ; Hagerott v. Adams, 
61 F. 2d 35 (8th Cir., 1932), cert. denied, 288 U.S. 599; 7 
Moore’s Federal Practice (2d ed. 1955) 61, 239. The Fed- 
eral Rules did not deprive the courts of their power to 
grant relief in the same manner as was formerly achieved 
by a bill of review, but in fact the Rules expressly embodied 
and continued that power. Notes of Advisory Committee 
on Amendments to Rules, following Rule 60 in 28 U.S.C.A. 
at p. 123; Fraser v. Doing, 76 U.S. App. D. C. 111, 130 F. 
2d 617, 620 (1942). 


Thus, appellant may now bring a bill of review based 
upon newly discovered evidence. The only difference is 
one of nomenclature. Rule 60(b) expressly provides that 
“bills of review and bills in the nature of a bill of review, 
are abolished, and the procedure for obtaining any relief 
from a judgment shall be by motion .. . or by an inde- 
pendent action.”’ Although Rule 60(b) itself makes it 
clear that appellant’s Motion was proper and the Court 
below had power to hear it, appellees deftly manipulate 
the language of Rule 60(b) to defeat jurisdiction. They 
claim that appellant cannot proceed by motion under Rule 
60(b) because of the Rule’s one-year time limitation; and 
appellant is barred from maintaining an independent ac- 
tion against the United States because consent to be sued 
has not been given. 


The fallacy of this argument is simply that the Govern- 
ment has placed an improper interpretation upon the term 
“independent action.’’? The term “independent action’’ as 
used in Rule 60(b) is merely to define the ‘‘procedure” to 
be followed, and is no more than a descriptive term for the 
common law writs and bills which were abolished by the 
Federal Rules. This point was clearly established in Wal- 
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lace v. United States, 142 F. 2d 240 (2d Cir., 1944), cert. 
denied, 323 U.S. 712, where the court held; 


“That exception [contained in the last sentence of 
Rule 60(b)] as Moore shows from its history, was de- 
signed to preserve proceedings which, before the 
promulgation of the new rules, could have been initiat- 
ed after the expiration of the term, the new rules 
having abolished fixed terms. * * * [W]e agree with 
Moore that the Rule’s history indicates that ‘action’ 
was intended also to cover whatever could have been 
done by a writ of error coram nobis or coram vobis, or 
a bill of review, or a bill in the nature of a bill of re- 
view, despite the fact that any such proceeding was, 
before the new rules, not an independent ‘action’ but 
ancillary to the main suit.’’ 142 F. 2d at 244. See also, 
United States v. Spadafora, 207 F. 2d 291, 293 (7th 
Cir., 1953). 


It is abundantly clear from the history of Rule 60(b) and 
from the decision in Wallace v. United States that the 
term ‘‘indepdent action’’, as used in the Rule, is actually 
synonymous with the names for the various writs and 
bills available prior to the Federal Rules, including bills 
of review. By seeking to place an unfounded construction 
on the term ‘‘independent action’’, appellees not only dis- 
regard the history of the Rule, but seek to capitalize on the 
nomenclature of appellant’s motion rather than to face up 
to its substance.” 


We respectfully submit that the Government’s position 
strains history, logic and precedent and is based upon a 


10‘*fA) proceeding which is in form of an independent action will be 
treated as if it were a motion, and vice versa, where one but not the other is 
technically inappropriate and any procedural difference between them is imma- 
terial in the case.’’ 3 Barron and Holtzoff, Federal Practice and Procedure 
(Rules ed. 1958) 433. See also 7 Moore’s Federal Practice (2d ed. 1955) 642. 
Under Eule 60(b), courts consider the substance of a pleading and not its 
label. Hadden v. Rumsey Products, 196 F.2d 92, 95 (2d Cir., 1952); In re 
Cremidas’ Estate, 14 F.R.D. 15 (D. Alaska, 1953); Haggar Company v. 
United States, 128 F. Supp. 404 (U.S. Ct.CL, 1955). 
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bootstrap doctrine which cannot withstand careful 
scrutiny. 


IL THE DISTRICT COURT ABUSED ITS DISCRETION IN DENYING 
THE RELIEF REQUESTED 

Appellees contend that the District Court did not abuse 
its discretion in denying appellant’s Motion for New Trial, 
and in this regard make three different contentions: first, 
that appellant did not exercise due diligence in gathering 
the newly discovered evidence; second, that the newly dis- 
covered evidence is merely corroborative and cumulative ; 
and third, that the newly discovered evidence could not re- 
sult in a different decision because appellant is not the pre- 
vesting owner of the funds. 


A. Due Diligence. Appellees assert that appellant made 
no real attempt to obtain evidence in connection with the 
identity of the seized funds until after the trial of the ac- 
tion (Br. for Appellees, pp. 9-10).™ 


At the time of the trial, appellant relied—and properly 
so—upon the administrative findings embodied in the Vest- 
ing Order which (after an investigation running for over 
two years) concluded that the vested funds were the same 
funds taken from appellant (J.A. 189). Until these find- 
ings were held inadmissible at the trial, there was no good 
reason to have proof in depth on the issue of identity.” 


But this issue aside, the Affidavit of Matthew E. McCar- 
thy makes it abundantly clear that prior to trial, plaintiff 
made “‘exhaustive efforts to uncover all possible items of 


31 The Government has made no contention that appellant failed to exercise 
due diligence in obtaining evidence in connection with the issue of ‘‘owner- 
ship’’ of the vested funds. 


13 In addition, appellant relied upon: (1) the letter from the Deputy Direc- 
tor of the Office of Alien Property to Representative John J. Rooney, in which 
the identity of the vested funds was acknowledged (S.A. 27); and (2) appel- 
lees’ offer to stipulate, in their Pre-Trial Memorandum, the uncontroverted 
findings of the Hearing Examiner, one of which was the identity of the vested 
fonds (S.A. 18-19). 
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evidence bearing on the issues in this action’”’ (S.A. 23) 
and that ‘‘At no time before the trial in this action did 
affant know, with the exception of Romualdez, the names 
or whereabouts of the persons whose affidavits are referred 
to herein” (S.A. 25-26). 


The Exhibits presented to the District Court make it 
clear that appellant was advised that there had been no 
survivors from the staff of the Bank of Taiwan (Bacolod) 
(S.A. 30); and that on December 15, 1959, it was first 
learned that there had been a survivor (Taira) (S.A. 32). 
Similarly, Col. Woehrle’s statement expressly indicates 
that he had been approached by plaintiff’s attorneys prior 
to trial; that he had then informed them that he could not 
be of help; and that on December 6, 1959, he found the all 
important cash blotter among his personel papers (S.A. 
38-39). 


It must be recognized that the events upon which the 
legal issues in the case turn took place approximately thir- 


teen years before the trial of this action in the District 
Court (in June of 1958). Moreover, these events occurred 
during a great war and in the midst of the confusion which 
such a conflict necessarily engenders. It is indeed unfor- 
tunate that the new evidence was not secured and avail- 
able at the trial of this action, but the aftermath of war, 
the passage of time, the destruction of records, the lan- 
guage barriers made this impossible at that time. With 
witnesses dead or scattered, with buildings and records de- 
stroyed, and with the great distances involved, appellant, 
at the time of the trial, obtained all the evidence that it 
was humanly possible to accumulate under the circum- 
stances, and exercised all the diligence which could reason- 
ably be expected of it. 


B. Nature Of The Newly Discovered Evidence. It will 
be recalled that in this Court’s opinion affirming the Dis- 
trict Court’s denial of appellant’s claim to the recovered 
funds, this Court noted with approval the framing of the 
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critical issue by the trial court: ‘‘Whether or not [the re- 
covered money] had come from the Bank of Taiwan at 
Bacolod, and if so, whether or not it represented any part 
of the money transferred from PNB, Bacolod to the 
Bank of Taiwan.”’ (S.A. 7). 


To this end, appellant has referred in its Brief to the af- 
fidavits of seven witnesses*® who can now remove the doubt 
which led the District Court at the trial of this action to 
conclude that appellant had not ‘‘proven by a preponder- 
ance of the evidence that the money captured by the United 
States Army was the same money that [appellant] turned 
over to the Bank of Taiwan.’’ 165 F. Supp. at 110. 


That the evidence of these witnesses is incontrovertible 
in establishing the identity of the recovered money is made 
readily apparent by the fact that the Government, with the 
exception of the testimony of Col. Woehrle, has in no way 
attempted to contradict or impeach the testimony of these 
witnesses. Rather, by the specious expedient of stating 
that the evidence does not ‘‘negative any other source of 
Philippine pesos’? (Br. for Appellees, p. 12), the Govern- 
ment has apparently adopted the role of the proverbial 
ostrich—hoping that by ignoring the plain import of the 
evidence, it will fade away. 


The new evidence clearly demonstrates these critical 
facts: that the only two banks operating in Negros Occi- 
dental during the period in question were appellant and 
the Bank of Taiwan; that the Bank of Taiwan did not 
possess any Philippine pesos in its vaults and it did not use 
Philippine pesos in its operations; and that the Japanese 
were entrapped on the Visayan Islands, of which Bacolod 
is apart. From these facts, there can be no doubt that the 
pesos taken from the Bank of Taiwan were the pesos de- 
livered to that bank by appellant. 


13 These witnesses are: Taira, Matsumoto, Tamura, Gustilo, De La Costa, 
Woehrle and Jewett. 
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Obviously aware that the Japanese could only have ob- 
tained the pesos from appellant, the Government has 
avoided any discussion of the significance of this evidence. 
Rather, it has sought to direct its attack upon the evidence 
submitted by Col. Woehrle and Capt. Jewett™ by suggest- 
ing that the purpose of submitting the affidavits of these 
two men was for the purpose of corroborating the testi- 
mony of Mr. Buenaventura (Br. for Appellees, p. 12). The 
Government is here indulging in totally unsupported specu- 
lation in the hope that this Court will not take cognizance 
of the extraordinary correllation between the money the 
Japanese took from appellant and placed in the Bank of 
Taiwan, and the money recovered by the United States 
Army one month later.™ 


Indeed, the only contention of any substance which ap- 
pellees assert concerning the issue of the identity of the 
funds is that Col. Woehrle’s cash blotter differs in certain 
particulars from the testimony of Mr. Buenaventura as to 


the denominations of the certificates taken from appellant 
and those recovered in the hills. Both the statement of Col. 


14 Appelloes state that appellant knew of Col. Woehrle’s identity and 
whereabouts before the trial (Br. for Appellees, p. 11). While this is true, it 
cannot detract from the fact that Col. Woehrle was not able to locate his cash 
blotter until December 7, 1957, some 18 months after the trial. 

Likewise, as appellees concede (Br. for Appellees, p. 11), the identity of 
Capt. Jewett was not ascertained until well after the trial. 


13The number of P2 certificates indicated in Col. Woehrle’s blotter and 
testified to by Mr. Buenaventura as having been delivered to the Bank of 
Taiwan are—to the very peso—in each instance the same figure, 105,484. 
The probability of such a correllation by nothing more than coincidence is 20 
great as to stagger the imagination. 

Mr. Buenaventura also testified that there were two P500 certificates among 
the certificates delivered to the Bank of Taiwan. Col. Woehrle’s blotter does 
not indicate that certificates in that denomination were on hand as of May 14, 
1945, yet Col. Woehrle specifically recollects receiving two P500 certificates 
when the captured funds were turned over to him. (S.A. 38). He explains this 
discrepancy by noting that his personal accounts were kept on a net basis at 
the end of each day, for during each day receipts and disbursements were 
made (8.A. 38). 
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Woehrle (n. 15, supra) and that of Capt. Jewett’ explains 
these discrepancies without detracting from the probative 
value of the cash blotter. The only proof more certain 
than this to establish a connection between the funds de- 
livered by Mr. Buenaventura to the Bank of Taiwan and 
the monies recovered by Col. Woehrle would be to have 
corresponding seria] numbers for each of the bills—a cir- 
cumstance rendered impossible by virtue of the wartime 
situation in which these events occurred. 


C. Ownership Of The Funds. With respect to the issue 
of ownership of the vested funds, the affidavits of Vargas 
(S.A. 29) and De Las Alas (S.A. 46) state unequivocally : 
that neither the Japanese nor the Puppet Government (the 
Organization in charge of carrying out the Redemption 
Program) furnished appellant with funds to carry out the 
Program; that appellant used its own funds for the Re- 
demption Program; and that all amounts disbursed by ap- 
pellant for this purpose were to be reimbursed by the 


Japanese Military Administration. As head of the Pup- 
pet Government and the Minister of Finance, respectively, 
these person’s statements must be accorded substantial 
weight. 


Nevertheless, appellees seek to negative ownership in 
appellant by contending a debtor-creditor relationship ex- 
isted between appellant and the Japanese (Br. for Appel- 
lees, pp. 15-16)."7 


16 The affidavit of Capt. Jewett (S.A. 49) indicates that the funds recovered 
in the hills were the funds taken by the Japanese from appellant and even 
more important, this affidavit establishes that some of the recovered boxes of 
pesos were looted by Filipino citizens. The looting is an important link 
which provides an explanation for the discrepancies between Col. Woehrle’s 
cash blotter and Mr. Buenaventura’s testimony. 


37 The Government asserts that in December, 1941 the American High Com- 
missioner directed all banks in Manila to surrender their Philippine currency; 
and having complied with this Order, appellant did not have any Philippine 
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The fact that appellant was to be reimbursed by the 
Japanese for the money used to redeem the emergency 
notes not only is consistent with ownership of the money 
by appellant, but it would clearly seem to negate any sug- 
gestion of a debtor-creditor relationship. Obviously, the 
Japanese Military Administration would be under no obli- 
gation to reimburse appellant for any Japanese funds 
used, nor would the Japanese issue a military order to 
obtain their own funds; and further, if the funds in ques- 
tion were owned by the Japanese, the Japanese, not ap- 
pellant, would have withdrawn the prewar currency from 
Nampo. 


Viewing the issue of ownership from another perspec- 
tive, it must be remembered that in carrying out the J apa- 
nese directive, appellant placed its prewar Philippine cur- 
rencies in its deposit account with Nampo. (J.A. 67, 70- 
71). The testimony of Mr. Villatuya establishes that this 
deposit was made. (J.A. 81-83). This transfer took place 


on March 4 and 5, 1943 (J.A. 70). Thus, these Philippine 
pesos were the property of appellant on March 4 and 5, 
1943 and listed among the operating funds and resources 
of the bank. Appellant withdrew its funds on deposit with 


currency (Br. for Appellees, p. 14). For this conclusion, the Government refers 
to the testimony of Mr. Villatuya (J.A. 63), who stated in relevant part: 


‘*Q. Prior to the entry of the Japanese were you familiar with the 
action taken by Commissioner Sayre in reference to Philippine currency? 
A. Yes sir. 

Q. Will you state what that familiarity is? A. That on or about 
December 20, 1941 the United States Commissioner, the Honorable Francis 
Sayre issued an order to the bank commissioner for all banks operating in 
the city of Manila to surrender to the High Commissioner all their hold- 
ings in Philippine money consisting of Philippine Treasury certificates. 

Q. Did the Philippine National Bank comply with that order? A. 
Yes sir.’’ 


As is patently clear from this testimony, the branch of appellant in Manila 
—not in Bacolod—complied with the High Commissioner’s Order, and then, 
only ‘‘Treasury certificates’’—not operating funds—were involved. Thus, 
there is no support for the Government’s assertion that appellant (in Bacolod) 
did not have any Philippine currency. 
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Nampo, for the purpose of distributing the same to its 
branches at Bacolod and Milo, on March 9, 1943 (J.A. 
72). Fiduciary funds would not have been included in the 
operating cash of appellant, a going commercial bank, 
especially the largest bank in the Philippine Islands; and 
if the Japanese owned the money, they hardly would direct 
appellant to deposit currency owned by the Japanese in a 
deposit account in the name of appellant. 


Assuming arguendo, however, that because the Japanese 
were to reimburse appellant for funds used in the redemp- 
tion program, a debtor-creditor relationship existed, this 
relationship would not come into existence until appellant 
actually disbursed the pesos. But the funds which are the 
subject of this suit were those not used in the redemption 
program. They were not within the ambit of the debtor- 
creditor relationship; and were in fact taken by the Japa- 
nese under a military order and with the assistance of two 
armed guards. These pesos were looted from appellant 


and are appropriately recoverable in this action. Appel- 
lee’s glib arguments can never change these critical facts. 


CONCLUSION 


For the foregoing reasons, and for the reasons con- 
tained in Appellant’s Principal Brief, the jadgment below 
should be reversed and the District Court should be di- 
rected to grant the Motion for New Trial. 


Respectfully submitted, 


Marraew BE. McCarrry 
1025 Connecticut Ave., N. W. 
Washington 6, D. C. 
Attorney for Appellant 
Philippine National Bank 


